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MINUTES OF THE REGULAR MEETING OF THE BOARD OF ZONING APPEALS OF 
HENRICO COUNTY, HELD IN THE COUNTY ADMINISTRATION BUILDING IN THE 
GOVERNMENT CENTER AT PARHAM AND HUNGARY SPRING ROADS, ON 
THURSDAY MARCH 28, 2019 AT 9:00 A.M., NOTICE HAVING BEEN PUBLISHED IN 
THE RICHMOND TIMES-DISPATCH MARCH 11, 2019 AND MARCH 18, 2019. 

Members Present: Helen E. Harris, Chair 
Gentry Bell , Vice Chair 
Terone B. Green 
Walter L. Johnson , Jr. 
James W . Reid 

14 Also Present: J. T. Tokarz, Deputy County Attorney 
Andrew R. Newby, Assistant County Attorney 
Benjamin Blankinship, Secretary 

15 

16 

17 

18 

19 

20 
21 

Paul M. Gidley, County Planner 
R. Miguel Madrigal , County Planner 
Kuronda Powell , Account Clerk 

22 Ms. Harris - Good morning and welcome to the March 28 meeting of the 
23 Henrico County Board of Zoning Appeals . Mr. Blankinship will you go over our rules 
24 please? 
25 

26 Mr. Blankinship - Good Morning , Madam Chair, members of the Board , ladies 
27 and gentlemen. The rules for this meeting are as follows : Acting as secretary I will call 
28 each case. Then we'll ask everyone who intends to speak to that case to stand and be 
29 sworn in . Then a member of the planning department staff will give a brief introduction 
30 the case. Then the applicant will present their case and then anyone else who wishes to 
31 speak will be given the opportunity. After everyone has had a chance to speak the 
32 applicant and only the applicant will have an opportunity for rebuttal. After the board has 
33 heard all the evidence and asked all their questions, they will close that public hearing 
34 and proceed to the public hearing on the next case on the agenda. After all of the public 
35 hearings, they will go back through their agenda and discuss each case. They will render 
36 all of their decisions at the end of the meeting . So, if you wish to know their decision on 
37 a specific case , you can either stay until the end of the meeting , or you can check the 
38 Planning Department website . We usually get it updated within an hour after the end of 
39 the meeting . Or you can call the Planning Department this afternoon . This meeting is 
40 being recorded , so we will ask everyone who speaks to speak directly into the microphone 
41 on the podium. State your name, and please spell your last name so we get it correctly 
42 in the record . 
43 

44 And we do have one request for deferral on this morning 's agenda. 
45 

46 Ms. Harris - Okay, Mr. Blankinship, before you go any further, we did not 
47 pledge allegiance to the flag . 



48 

49 Mr. Blankinship - We did not. 
50 

51 Ms. Harris - So, all who are able please stand and pledge allegiance to the 
52 flag . 
53 

54 ... THE PLEDGE OF ALLEGIANCE IS RECITED ... 
55 

56 

57 Mr. Blankinship - Thank you , Madam Chair. 
58 

59 Ms. Harris -
60 
61 Mr. Blankinship -

Let's go back -- you said there was a deferral. 

All right, yes ma'am. 
62 
63 VAR2019-00009 SHIRELY B. COOKE requests a variance from Sections 24-
64 95(t) and 24-9 of the County Code to build a one-family dwelling at 11978 Old Washington 
65 Highway (LAKEVIEW) (Parcel 774-778-4512) zoned Agricultural District (A-1) 
66 (Brookland) . The public street frontage requirement and total lot area requirement are 
67 not met. The applicant proposes O feet public street frontage and 0.85 acre lot area 
68 outside the floodplain , where the Code requires 50 feet public street frontage and 1.000 
69 acre lot area outside the floodplain . The applicant requests a variance of 50 feet public 
70 street frontage and 0.15 acre lot area outside the floodplain . 
71 

72 Mr. Blankinship - Is there anyone here representing Ms. Cooke? Okay. She 
73 did send a written request for deferral. Is there anyone who is opposed to the deferral of 
74 variance number nine? All right. 
75 

76 Ms. Harris - Okay. A motion is in order that we defer th is case. What is 
77 the pleasure of the board? 
78 

79 Mr. Bell - Moved . 
80 

81 Mr. Johnson - I would second it. 
82 
83 Ms. Harris - Okay. It's been moved and properly seconded that we would 
84 defer the case VAR2019-00009. Are there any questions on the motion? All in favor of 
85 deferri ng this case say aye. Those opposed say no. The ayes have it, and this case will 
86 be deferred until our next meeting. 
87 
88 On a motion by Mr. Bell , seconded by Mr. Johnson, the Board deferred appl ication 
89 VAR2019-00009 SHIRELY B. COOKE requests a variance from Sections 24-95(t) and 
90 24-9 of the County Code to build a one-family dwelling at 11978 Old Wash ington Highway 
91 (LAKEVIEW) (Parcel 774-778-4512) zoned Agricultural District (A-1) (Brookland) . The 
92 publ ic street frontage requirement and total lot area requ irement are not met. This 
93 application was deferred until the April 25 , 2019 public hearing . 
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94 
95 

96 Affirmative: 
97 Negative: 
98 Absent: 
99 

100 

Bell , Green, Harris, Johnson , Reid 5 
0 
0 

101 [At this point, the transcript continues with the public hearing on the next case] 
102 

103 Mr. Blankinship - All right. Madam Chair, we'll begin as we usually do with the 
104 Conditional use permits. 
105 

106 

107 CUP2019-00009 VULCAN CONSTRUCTION MATERIALS, LP requests a 
108 conditional use permit pursuant to Sections 24-52(d) and 24-103 of the County Code to 
109 extract materials from the earth at 11400 Staples Mill Road (Parcels 756-773-3302 and 
11 0 759-773-4746) zoned Agricultural District (A-1) and General Industrial District (M-2C) 
111 (Three Chopt) . 
11 2 

11 3 Mr. Blankinship - Would everyone who intends to speak to this case please 
11 4 stand and be sworn in. Raise your right hands, please. Do you swear the testimony 
11 5 you 're about to give is the truth , the whole truth , and nothing but the truth so help you 
16 God? Thank you . Mr. Gidley. 
17 

118 Mr. Gidley - Thank you , Mr. Secretary. Good morning Madam Chair, 
119 members of the board . The subject property here is the Tidewater Quarry, which is 
120 located at the northwestern corner of Interstate 295, which is right here, and Staples Mill 
12 1 Road . This quarry has been in operation since 1965 and is 89 acres in size. 
122 

123 The quarry operates by blasting stone loose, then washing it, crushing it, and sorting it 
124 into the various sizes for their customers . In 1991 the site of the washing , crushing and 
125 sorting facility, wh ich is over here as you can see here, was rezoned a M-2C, wh ich is 
126 General Industrial District and a plan of development was approved for this site. So this 
127 facility over here is handled via the Planning Commission and the plan of development 
128 process. As far as the actual quarry itself, following an increased residential 
129 development, as you see down through here on both sides of Interstate 295, along with 
130 Staples Mill Road where Hunton is. The county initially started to receive more and more 
13 1 complaints regarding the blasting . 
132 

133 Historically th is board held two show cause hearings to determine whether or not the CUP 
134 should be revoked . Afterwards the board determined that there were , in fact, numerous 
135 factors that contributed to the upsurge in complaints , not all of which were related to the 
136 site . Tidewater Quarry has agreed to make changes to their blasting methods and several 
137 of the neighbors ended up speaking in favor of allowing the quarry to continue operations. 
38 As a result, this board allowed the continued operation of the quarry with revised 
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139 conditions of approval. Since this time the use permit has been renewed in 2009 and 
140 again in 2014 with no complaints having been received from the neighbors. 
141 

142 In evaluating this request the quarry itself is zoned A-1 agricultural and the process plant, 
143 as I noted , is zoned M-2C, General Industrial District. The Land Use Plan designates this 
144 area as Rural Residential except for the floodplain , which is Environmental Protection 
145 Area , and the quarry operation is consistent with these designations. 
146 

147 As far as any substantial detrimental impact, the site does have very close access to 
148 Interstate 295 , so any impact from traffic is limited , because the trucks can get right onto 
149 295. In addition , the working face of the quarry itself is over 1000 feet from the nearest 
150 residence , which is located across Interstate 295. 
151 

152 This is a reclamation map. Ultimately this shows the site being turned into an 89-acre 
153 lake surrounded by gentle slopes with permanent vegetation. At that point I would 
154 assume, you know, you 'd look at recreational opportunities or housing , something along 
155 those lines. This is the quarry here, and you see a lot of the base of it is actually water 
156 right now. 
157 

158 So, in conclusion , the quarry's been in operation since 1965. There've been no 
159 complaints from neighbors for over 10 years. The site's access to 295 limits any traffic 
160 impact, and as a result staff can recommend approval of this request subject to those 
16 1 cond itions in your staff report. 
162 

163 That concludes my presentation. If you have any questions, I'll be happy to entertain 
164 those. Thank you . 
165 

166 Ms. Harris - Thank you. Mr. Gidley, was there a previous reclamation plan 
167 for this site? 
168 

169 Mr. Gidley - Mr. Blankinship wrote the staff report. 
170 

171 Mr. Blankinship - Yes. There's always been a reclamation plan since the first 
172 approval. Yes , ma'am. 
173 

174 Ms. Harris - Have they done any reclamation? 
175 

176 Mr. Blankinship - No. They haven't done any reclamation . It's been expanding 
177 up until the early 2000's, I believe. And since then it's been basically the same siz,e and 
178 shape. But if it ever ceases to operate, then they will begin reclamation . 
179 

180 Ms. Harris - Okay. Are there questions from board members? Thank you . 
181 Mr. Johnson, did you have a question? 
182 

183 Mr. Johnson - No. 
184 
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85 Ms. Harris -
186 

187 Mr. Gidley -
188 

Okay. Thank you , Mr. Gidley. 

Thank you , Madam Chair. 

189 Ms. Harris - Okay. Now we need to hear from the applicant. 
190 

19 1 Mr. Wilson - Good morning Madam Chair, members of the board . I'm Jack 
192 Wilson , W-I-L-S-O-N , and I counsel for Vulcan. And the staff has always done an 
193 excellent, thorough job in their presentation . We, of course, agree with the 
194 recommendation in the staff report and the, I believe, 20 conditions that would be the 
195 conditions of this conditional use permit approval. 
196 
197 This is our every five-year renewal. Again , as was mentioned, we've had no neighbor 
198 concerns , complaints , for over a decade. We've worked through some questions, you 
199 know, almost 13, 14 years ago to address some of those. But we've been a very good 
200 neighbor since then. We just ask for a favorable vote on this conditional use permit 
201 application. And I'd be happy to answer any questions if any board member has any. 
202 

203 Ms. Harris - Yes. Mr. Wilson, we saw in the report that the blasting is 
204 regulated by the Virginia Department of Mining , Minerals and Energy. But do you know 
205 how often the blasting will occur? 
206 

01 Mr. Wilson - Well , currently it's not an active blasting site. It'd being used 
08 primarily now for sales, but if the economy really picks up and there's a greater demand 

209 for stone, there would be blasting, but there isn't a set frequency. It would depend on 
2 10 what the demand is. But subject to the conditions that are in the report limiting the hours 
2 11 of the blasting , limiting the conditions under which blasting can occur, limiting the 
212 magnitude of the charge, et cetera. So all of those conditions are in here. But as of now 
2 13 there are no immediate plans to begin blasting again . 
214 
2 15 Ms. Harris - Do you know the time intervals between those blasting? 
216 

211 Mr. Wilson - Again , that varies subject to the demand . But again , it's got 
218 the limitations in here; hours of operation , can 't blast on federal holidays, et cetera . 
219 
220 Ms. Harris - Yes. Saw that. I'm concerned about the intervals between 
22 1 blasting . In the past, you know, 10 years ago I was on the board. 
222 

223 Mr. Wilson - Right. 
224 
225 Ms. Harris - And this chamber was full of people concerned about the 
226 blasting . So, do we have any idea how long between blastings? 
227 
228 Mr. Wilson - You mean from the time there would be one blast to the time 
:i29 there would be a next? 
_30 
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23 1 Ms. Harris - Yes. 
232 

233 Mr. Wilson - There is no certainty. I mean, it would , again , depend on 
234 demand. The normal process, there'd be a blast that would produce some stone. That 
235 would get crushed , processed and sold. But, again, what we did over -- when you were 
236 here over a decade ago when we dealt with those, we imposed, you know, some 
23 7 significant conditions to make sure that the impacts on the neighbors from blasting would 
238 be minimized. And as staff report, and was mentioned in the report , even after that 
239 process we had neighbors who had been affected come back and support the application 
240 even then given the new conditions. And those conditions remain in place. 
24 1 

242 Ms. Harris -
243 members? Mr. Johnson? 
244 

245 Mr. Johnson -
246 

247 Mr. Wilson -
248 

249 Mr. Johnson -
250 

Okay. All right. Are there any questions from board 

Are there any changes as far as the muzzling of the blasting? 

Any changes regarding the --? 

Muzzling of the blasting . 

25 1 Mr. Wilson - Well again, what we've done in these conditions, they were 
252 designed to minimize any of the noise and vibration impact. So, again , depending on 
253 .• atmospheric conditi_ons. "'(h_ere~s certain conditions where we ~on't blast that would 
254 create , if we had blasted , create a greater noise or vibration problem. So, all of those 
255 conditions to address vibrations , noise, et cetera , are covered by the conditions that are 
256 in this conditional use permit. Again , all designed to minimize any impact on the 
257 neighbors. 
258 

259 Ms. Harris -
260 

26 1 Mr. Wilson -
262 

Okay, any questions? Mr. Wilson , thank you so very much. 

Thank you. 

263 Ms. Harris - Is anyone here who wishes to support this request? Is there 
264 anyone who opposes this request? If not, that concludes this case. 
265 

266 [After the conclusion of the public hearings, the Board discussed the case and 
267 made its decision. This portion of the transcript is included here for convenience 
268 of reference.] 
269 

270 Ms. Harris - We are ready to go vote now. Back to case 1. What is the 
27 1 pleasure of the Board on CUP2019-00009. 
272 

273 Mr. Green - Okay, I move to approve. Vulcan Construction 's request for a 
274 conditional use permit. 
275 

276 Ms. Harris - Okay, is there a second on this motion? 
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77 

278 Mr. Johnson - Second . 
279 

280 Ms. Harris - It's been motioned and seconded that we approve this 
281 conditional use permit. Is there any discussion on this motion? I think we need to justify 
282 why we are saying it should be approved. 
283 

284 Mr. Green - Why do we-
285 

286 Ms. Harris - Because when cases go before the Circuit Court, they want 
287 to know our thinking --
288 

289 Mr. Blankinship - The two requirements that we usually analyze on these is 
290 whether it is consistent with the zoning of the property and the comprehensive plan and 
291 whether there's a substantial detrimental impact on neighboring properties. 
292 

293 Ms. Harris - And I think in this particular case, we know they do have a history of blasting , 
294 but they seem to have worked with the community, the neighborhood to ameliorate many 
295 of these conditions. So, I see no adverse impact on the health , safety or welfare. And 
296 even in the report , we were told if atmospheric conditions do not permit the blasting , they 
297 would not engage in the blasting. Any other comments as to why we could approve this 
298 case? 

99 

oo Mr. Johnson - Yes, I noticed they were really friendly with the neighborhood 
301 watching over some of the things they were doing , especially the blasting . Plus it has 
302 been going on for some years and they haven't had any complaints . 
303 

304 Ms. Harris - We know too, the neighborhood can always come to us if they 
305 have any problems with this conditional use permit. So, all in favor of approving this 
306 conditional use permit say aye, those opposed say no. Ayes have it and this has been 
307 approved . 
308 

309 After an advertised public hearing and on a motion by Mr. Green, seconded by Mr. 
310 Johnson, the Board approved application CUP2019-00009 VULCAN CONSTRUCTION 
311 MATERIALS, LP's request for a conditional use permit pursuant to Sections 24-52(d) 
312 and 24-103 of the County Code to extract materials from the earth at 11400 Staples Mill 
313 Road (Parcels 756-773-3302 and 759-773-4746) zoned Agricultural District (A-1) and 
314 General Industrial District (M-2C) (Three Chopt). The Board approved the application 
315 subject to the fo llowing cond itions : 
316 

3 17 1. This conditional use permit is subject to all requirements of Section 24-103 of County 
318 Code. The operation shall be conducted in accordance with the plans and narrative 
319 submitted with the application , except as noted below. 
320 

"2 1 2. The applicant shall maintain a financial guaranty in the amount of $3 ,000 per acre for 
22 each acre of land to be disturbed , for a total of $267,300 , guaranteeing that the land will 
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323 be restored to a safe, stable, and usable condition . The form of the financial guaranty 
324 shall be subject to approval by the County Attorney. 
325 

326 3. If required , the applicant shall apply for and obtain approval of revised erosion and 
327 sedimentation control plans from the Department of Public Works (DPW). Throughout the 
328 life of the operation , the applicant shall continuously satisfy DPW that erosion and 
329 sedimentation control is performed and maintained in accordance with the approved plan. 
330 The erosion control bond shall remain active throughout the life of the project. 
33 1 

332 4. The applicant shall maintain a mine license from the Virginia Department of Mines, 
333 Minerals and Energy. 
334 

335 5. All areas approved for mining under this permit shall be marked off with metal posts. 
336 The posts shall be 5 feet high and 5 inches in diameter, and shall be painted in alternating 
337 1-foot stripes of red and white . 
338 

339 6. The applicant shall comply with the Chesapeake Bay Preservation Act and all state 
340 and local regulations administered under such act applicable to the property, and shall 
34 1 furnish to the Planning Department copies of all reports required by such act or 
342 regulations. 
343 

344 7. Hours of operation shall be limited to 9:00 am to 5:00 pm Monday through Friday for 
345 blasting , 6:00 am to 8:00 pm Monday through Saturday for shipping , and 7:00 am to 6:00 
346 pm Monday through Saturday for all other operations audible at the property line. No 
347 operations audible at the property line are to be conducted on Sundays or national 
348 holidays. 
349 

350 8. All access to the property shall be from the established entrance onto Staples Mill Road 
35 1 as shown on the approved plans. The applicant shall maintain the gates at the entrance 
352 to the property. The gates shall be locked at all times except when authorized 
353 representatives of the applicant are on the property. 
354 

355 9. The existing access road leading from Staples Mill Road to the property shall be 
356 maintained in good repair. All roads used in connection with this use permit shall be 
357 effectively treated to eliminate any dust nuisance in accordance with the latest version of 
358 the Virginia Erosion and Sediment Control Handbook. 
359 

360 10. The applicant shall maintain a sign at the entrance to the mining site stating the name 
36 1 of the operator, the use permit number, the mine license number, and the telephone 
362 number to reach the operator in case of emergency. 
363 

364 11 . The applicant shall maintain a continuous fence around the quarry. The applicant shall 
365 maintain "No Trespassing" signs every 250 feet along the perimeter of the property. The 
366 letters shall be 3 inches in height. The applicant shall authorize the Division of Police to 
367 prosecute trespassers, and shall send a representative to testify in court at the request of 
368 the Division of Pol ice . 
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69 

370 12. At any time the Division of Police deems it necessary, the applicant shall provide a 
371 flagman to control traffic from the site onto the public road , with the flagman yielding the 
372 right of way to the public road traffic at all times. Trucks shall be covered to prevent 
373 overloading or spilling of materials of any kind onto any public road . 
374 

375 13. Excavations shall be benched in conformance with MSHA and DMME regulations. 
376 The applicant shall maintain the property, fences, and roads in a safe and secure 
377 condition . 
378 

379 14. All power-driven or power-producing machinery shall be located within the boundary 
380 of the 89-acre disturbed area and shall be at least 600 feet from any adjacent property. 
381 

382 15. No offsite-generated materials shall be deposited on the mining site without prior 
383 written approval of the Director of Planning. 
384 

385 16. A superintendent, who shall be personally familiar with all the requirements of Section 
386 24-103 of the County Code, as well as the conditions of this use permit, shall be present 
387 at the beginning and conclusion of operations each work day to ensure that all applicable 
388 requirements are observed . 
389 

390 17. Blasting shall be conducted in conformance with standards promulgated by the 
91 Virginia Department of Mines, Minerals and Energy and shall not endanger the public 
92 health or safety. The amount of explosives shall be limited to 1,000 pounds per time delay. 

393 Blasting shall not be conducted when atmospheric conditions would produce undesirable 
394 effects. The operator shall submit a record of all blasting to the Planning Department 
395 every three months. 
396 

397 

398 Affirmative : 
399 Negative: 
400 Absent: 
401 

402 

403 Ms. Harris -
404 

405 

Bell , Green , Harris, Johnson, Reid 

Mr. Blankinship, we're ready for the next case. 

5 
0 
0 

406 CUP2019-00010 JOYCE A. HANN requests a conditional use permit pursuant 
407 to Section 24-95(i)(4) of the County Code to build a detached garage in the side yard at 
408 11423 Long Meadow Drive (ROCK SPRING ESTATES) (Parcel 765-775-6072) zoned 
409 Agricultural District (A-1) (Brookland) . 
410 

411 Mr. Blankinship - Would everyone who intends to speak to this case please 
412 stand and be sworn in? Would you raise your right hand. Do you swear the testimony 

13 you 're about to give is the truth , the whole truth , and nothing but the truth , so help you 
14 God? Thank you . Mr. Madrigal. 
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4 15 

4 16 Mr. Madrigal - Thank you, Mr. Secretary, Madam Chair, members of the 
4 17 board . Good morning . 
4 18 

4 19 Ms. Harris - Good morning . 
420 

42 1 Mr. Madrigal - Before you is a request to build a detached garage in the side 
422 yard of a one-family dwelling . The subject property is in Rock Spring Estates. The lot is 
423 slightly over one acre in area and is improved with a 2,600 square foot, 1-1/2-story 
424 dwelling with an attached side-load garage built in 1985. The home is in the front half of 
425 the lot, and the rear half of the property is predominantly wooded. The property slopes 
426 down in a northwesterly direction from the eastern side of the lot towards the west. The 
427 property is served by well and septic systems. 
428 

429 The applicant purchased a property in 2000. She would like to construct a one-story, 476 
430 square foot detached garage in the eastern side yard across from her existing garage. 
43 1 The proposed building will measure 14 feet wide by 34 foot deep, and will be placed in 
432 line with the front plane of the house. The garage will be set back 3 feet from the eastern 
433 side property line and 27 feet from the existing garage to allow for vehicular access. 
434 

435 Because the garage is proposed in the side yard , it does require a conditional use permit. 
436 The property is zoned A-1 and is designated Rural Residential on the 2026 Future Land 
437 Use MaR . . A one-family dwelling is consist~nt with both designations. Th_e proposed 
43 8 garage is an accessory use that is customary and incidental to a one-family dwelling . 
439 

440 Rock Springs Estates consists predominately of large homes on one-acre lots. When the 
441 subdivision was developed there were covenants in place that promoted neighborhood 
442 character in a consistent development pQttern . Those standards have expired in 2015. 
443 All the homes in close proximity to the subject property have attached side-load garages. 
444 There are several detached accessory structures in the neighborhood consisting of sheds 
445 and a few garages, but they are in the rear yards. The applicant's request would deviate 
446 from the existing develop pattern and set a new neighborhood president. 
447 

448 The home's well and septic tank are located on either side of the home in the rear yard , 
449 complicating access and placement of the garage. Because of the sloping nature of the 
450 lot and existing drainage, the septic field is in the front yard on flatter terrain . The 
45 1 proposed garage location is the best place for it due to these conditions and proximity to 
452 the existing garage. 
453 

454 The proposed structure will be set back approximately 80 feet from the front property line. 
455 Its narrow width will help to lessen its impact on the street scape and should not detract 
456 from the home's street presence. The architectural design will also complement the 
457 existing home and the proposed finish materials will match it. Additionally, the existing 
458 driveway apron will not be enlarged , and existing landscaping in the front yard will provide 
459 a fair amount of screening , limiting visibility of the structure. The most directly impacted 
460 residence is approximately seven feet to the east of the proposed structure. The existing 
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61 landscaping on the neighbor's property should help limit the proposed structure's visibility 
462 for that neighbor. 
463 

464 In conclusion , the proposed garage is consistent with both the zoning and comprehensive 
465 plan designations on the property. The proposed location capitalizes on the existing 
466 driveway and terrain of the lot. The existing well and septic systems create specific 
467 challenges pertaining to vehicular access and placement of the garage. This is further 
468 complicated by the sloping nature of the property, water runoff, and the applicant's desire 
469 to keep as many trees as possible on the site. The proposal will respect the front setback, 
470 provide a 27-foot turning radius into the existing garage, and maintain a 50-foot distance 
471 to the well , and provide the minimum side setback. The architectural design of the garage 
472 will complement the existing dwelling and will match its exterior finish materials. Finally, 
473 existing landscaping will help screen the proposed structure and limit its impact on the 
474 streetscape and adjacent neighbor to the east. Based on these facts , staff recommends 
475 approval subject to conditions. 
476 

477 That concludes my presentation . I'll be happy to answer your questions. 
478 

479 Ms. Harris - Okay. Are there any questions for Mr. Madrigal? Thank you 
480 so very much. 
481 

482 Mr. Madrigal - Thank you . 
83 

84 Ms. Harris - Okay. We need the applicant to come forth and give us your 
485 name, spelling your last name, and state your reasons for your request. 
486 

487 Ms. Hann - Hi. My name is Joyce Hann. The last name is H-A-N-N. 
488 think staff has summarized our request very well , and I'd be happy to answer any 
489 additional questions. 
490 

49 1 Ms. Harris - Okay. Mr. Bell has a question . 
492 

493 Mr. Bell - Although Mr. Madrigal took and explained everything , have 
494 your read the conditions , you know, the three conditions of approval? 
495 

496 Ms. Hann - I had not. I did not see those. You mean since I submitted 
497 the permit? 
498 

499 Mr. Blankinship - Staff has recommended four conditions , and if the board 
500 approves those, then they would be part of the approval. 
501 

502 Mr. Bell - And then you 've seen Mr. --
503 

504 Ms. Hann - Yes. This is all fine . This is fine . Yeah . This was discussed 
05 with staff when I was putting in the application and is completely consistent. 
06 

March 28, 2019 11 Board of Zoning Appeals 



507 Ms. Harris - Okay. Ms. Hann, I did drive by and I noticed that behind this 
508 area where you want to construct the garage, is there a drop off? It looked like I couldn't 
509 see the --
5 IO 

5 11 Ms. Hann - There is a natural drainage that was just simply there from as 
5 12 long as the lot was there, and we're intending to not disturb it. 
5 13 

514 Ms. Harris - Okay. 
5 15 

516 Mr. Blankinship - Is that also where your well is located back in that general 
5 17 area there? 
518 

5 19 Ms. Hann - In the picture that's up on the screen, it is beyond -- you can 
520 see the walkway that steps down and then some shrubbery, and the well is beyond the 
52 1 shrubbery. 
522 

523 Mr. Blankinship - So you can 't just put this building in the rear yard, because it 
524 would be on top of your well and your requirements don't allow that. 
525 

526 Ms. Hann - Yes. It would -- there's not a way on our property to avoid 
527 coming close to the well. 
528 

529 Ms. Harris - Can yo~ ~ell us, Ms. Hann, why you neE:_d _two garages. 
530 

531 Ms. Hann - The garage that's attached to the house actually only holds 
532 one vehicle. The HVAC for the lower part of the house, the pressure tank for the well , 
533 our water filtration , our water softener, a bump out for a mud room and a powder room 
534 that are off the kitchen , all of that takes up the space that's half of that attached garage. 
535 So, when we contemplated what to do with lawn gear and things like that, we thought we 
536 would propose something that would actually hold a vehicle , not just stuff, and go from 
537 there , depending on the guidance we received . 
538 

539 Ms. Harris - Okay. Do your neighbors know about this proposal? 
540 

54 1 Ms. Hann - Yes. I emailed the neighbors on either side of me before I put 
542 in the request and got responses that it looked okay. One neighbor, Mr. Shuck, came 
543 over to talk to me and look at the site himself, and I told him, basically, we were finding 
544 out what we could do and then would decide what to do. 
545 

546 Ms. Harris - So do you have any other homes in the neighborhood with 
547 two garages? 
548 

549 Ms. Hann - I'm trying to think. The neighbor next to us, Mr. Shuck, 
550 originally had a detached garage. He then added a detached garage. He added an 
551 attached garage and so on. So, he's got kind of a little complex there next door. Other 
552 neighbors have a lot of sheds. You 'd have to go into the next -- . There is a house further 
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53 down, it's not the one directly across from River Run . A former owner built a detached 
554 garage there some time ago, and then further down Long Meadow, there 's a brick house 
555 that's added a detached garage. Those are the only ones I've seen when I've been 
556 walking my street. I think if you go further out in the subdivision next to us on Wood 
557 Brook. There's Wood Brook, and then a cross street. They have a detached garage kind 
558 of in front of the house. 
559 

560 Ms. Harris - Okay. I knew there were detached garages, but I was 
561 wondering about a garage next to a garage. That was my question . 
562 

563 Ms. Hann -
564 of one that does. 
565 

566 Ms. Harris -
567 Bell. 
568 

Yeah . And in terms of a garage next to the garage I can 't think 

Okay. Okay. Are there questions from board members? Mr. 

569 Mr. Bell - I can help you a little bit on that. If you move along Long 
570 Meadow further, there to this brick home on the front there, past Long Meadow Crossing 
571 

572 
573 Ms. Hann -
574 

I'm not sure which one that is. 

75 Mr. Bell - There is a construction company, and he has a detached 
76 garage. He also had about ten cats there at one time. 

577 

578 Ms. Hann -
579 

Okay. 

580 Ms. Harris - Are there other questions from board members, or 
58 1 statements? Thank you , Ms. Hann, for coming in. 
582 

583 Ms. Hann -
584 

Thank you . 

585 Ms. Harris - Okay. Is there anyone here who supports this petition? Is 
586 anyone who opposes this petition? If not, that concludes the case, and we move on to 
587 the next case. 
588 

589 [After the conclusion of the public hearings, the Board discussed the case and 
590 made its decision. This portion of the transcript is included here for convenience 
59 1 of reference.) 
592 

593 Ms. Harris - The next one is 10, Conditional Use Permit 10. 
594 

595 Mr. Bell - I recommend we grant Conditional Use Permit 2019-00010 
596 due to the sloping nature of the lot and the rotation of systems and proximity of the 

97 dwelling. The proposed garage location is the only place where it can be placed , and 
98 there are no safety or welfare concerns. 
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599 
600 Ms. Harris - All right. Is there a second to this motion? 
60 1 

602 Mr. Reid - Second. 
603 

604 Ms. Harris - Okay. It's been moved and properly seconded that we would 
605 approve Conditional Use Permit 10. Any discussion on this motion? Okay. All in favor 
606 of this motion being approved say aye. Those opposed say no. The ayes have it. 
607 

608 After an advertised public hearing and on a motion by Mr. Bell , seconded by Mr. Reid , the 
609 Board approved application CUP2019-00010 JOYCE A. HAN N's request for a 
610 conditional use permit pursuant to Section 24-95(i)(4) of the County Code to build a 
611 detached garage in the side yard at 11423 Long Meadow Drive (ROCK SPRING 
612 ESTATES) (Parcel 765-775-6072) zoned Agricultural District (A-1) (Brookland) . The 
613 Board approved the application subject to the following conditions : 
614 

615 1. Only the improvements shown on the plot plan and building design filed with the 
616 application may be constructed pursuant to this approval. Any additional improvements 
617 shall comply with the applicable regulations of the County Code. Any substantial changes 
618 or additions to the design or location of the improvements shall require a new conditional 
619 use permit. 
620 

621 2. The new construction shall match the exisJing gw~lling as nearly as practical In 
622 materials and color. 
623 

624 3. Before beginning any clearing, grading, or other land disturbing activity, the applicant 
625 shall obtain approval of an environmental compliance plan from the Department of Public 
626 Works. 
627 
628 4. There shall be no windows, doors, or exterior light on the eastern (right) elevation . 
629 
630 

631 Affirmative: 
632 Negative: 
633 Absent: 
634 

635 

Bell , Green , Harris, Johnson, Reid 5 
0 
0 

636 [At this point, the transcript continues with the public hearing on the next case] 
637 

638 
639 CUP2019-00011 PATRICIA P. MARTIN requests a Conditional Use Permit 
640 pursuant to Section 24-95(i)(4) of the County Code to allow a carport to remain in the 
641 front yard at 5201 Swift Hill Lane (SCANDIA LAKE) (Parcel 860-703-2182) zoned 
642 Agricultural District (A-1) (Varina) 
643 
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44 Mr. Blankinship - Will everyone who intends to speak to this case please stand 
645 and be sworn in? Please raise your right hand. Do you swear the testimony you 're about 
646 to give is the truth , the whole truth , and nothing but the truth so help you God? Thank 
647 you. Mr. Gidley. 
648 

649 Mr. Gidley - Thank you , Mr. Secretary. The subject property is located just 
650 east of the intersection of White Oak and Elko Road roads. The applicant has a 1.42-
65 1 acre lot, and it contains an existing one-family dwelling that you can see right here. 
652 

653 The applicant recently submitted a building permit for an addition onto the rear of their 
654 home. At the time it was noted there was an approximately 22x24 foot carport in the front 
655 yard , that you can barely see here. This does require a building permit, and in order to 
656 obtain a building permit, the applicant needs to get permission to place it in the front yard . 
657 And that's the conditional use permit application you have before you today. 
658 

659 As far as the zoning ord inance and the comprehensive plan: the property is zoned A-1 
660 agricultural , it's designated rural residential on the Land Use Plan. The use of the property 
661 is consistent with the use designations assuming the Conditional Use Permit is approved 
662 for the carport. 
663 

664 Here's another view of it from the street right here. The property is located at the end of 
665 a long cul-de-sac, so there is limited visibility as far as people driving by. For those who 

66 do Gome down to the end of the cul-de-sac, as you can see, there's -substantial trees 
67 there , which help to screen the carport even in the winter time. 

668 

669 In addition , as you can see here, this is the neighbor to the east, and their house is over 
670 100 feet away and there are also a number of trees between the two properties that help 
671 to screen these. As a result, staff does not believe there would be any substantial 
672 detrimental impact if this were approved . 
673 

674 In conclusion , the appl icant is working to bring the carport into compliance with the 
675 building code and the zon ing ordinance. The carport is over 80 feet from the street and 
676 100 feet from the closest neighbor. In addition , there are numerous trees which help to 
677 screen the structure. As a result, staff recommends approval of this request subject to 
678 the conditions in the staff report . 
679 

680 If you have any questions , I will be happy to answer them. Thank you . 
681 

682 Ms. Harris - Okay. Any questions for Mr. Gidley from the board members? 
683 Thank you so very much . 
684 

685 Mr. Gidley - Thank you , ma'am. 
686 

687 Ms. Harris - Okay. Would the applicant please come forth and state your 
88 case. 
89 
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690 Ms. Martin - Hi. I'm Patricia P. Martin , and I would like to leave the carport. 
69 1 I don't think it's offensive to anyone. At the time that I put the carport up I had recently 
692 gone through a divorce, and being not real swift I relied on friends to help me out. So, I 
693 paid someone to get the carport, it was on Craig 's List, and to put it up for me. I didn't 
694 want to put anything offensive up to my neighbors. I love my neighborhood . When I was 
695 trying to build a room on the back of the house I was told that the septic system was the 
696 reason I couldn 't build the room , because it's right at the deck. So, I feel like if it needs 
697 to be taken down I have no where to move it. So, that's why -- I did the driveway and all , 
698 and I just feel like none of my neighbors complain about it, nobody knows I have it. And 
699 I'm at the end of the cul-de-sac, and I feel like it adds to the house. 
700 

101 Ms. Harris - Ms. Martin , could you spell your last name, please? 
702 

703 Ms. Martin - Martin , M-A-R-T-1-N. 
704 

705 Ms. Harris - Yes. I did drive by there , and I could barely see the carport, 
706 either, so I can understand why it would not be offensive to the neighbors. 
707 

708 Ms. Martin - Thank you. 
709 

110 Ms. Harris - Okay. Are there questions from board members? 
7 11 

112 Mr. Johnson - Madam Chair, I drove by there as well and looked in . I also 
7 13 noticed you have Henrico's finest living there next to you as well. Since it's in the cul--de-
7 14 sac, and you plan on keeping these trees and shrubbery there as is. Right? 
715 

716 Ms. Martin - Right. 
717 

718 Mr. Johnson - Good. I think that's good . 
719 

120 Ms. Harris - Other statements or questions from board members? Thank 
121 you so very much, Ms. Martin, for coming in . 
722 

723 Ms. Martin - Thank you . 
724 

725 Ms. Harris - Is there anyone who wishes to support this request and you 
726 desire to speak? Is there anyone who opposes this request? Thank you . 
727 

728 Ms. Martin - Thank you . 
729 

730 [After the conclusion of the public hearings, the Board discussed the case and 
731 made its decision. This portion of the transcript is included here for convenience 
732 of reference.] 
733 

734 Ms. Harris - Conditional use permit, number 11 
735 
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36 Mr. Johnson - Conditional use permit number 11 . I motion that we approve 
737 this, because the carport is at the end of a cul-de-sac and you really don 't see the carport. 
738 And also, it's with the shrubbery and all, it makes it convenient for that. And also as I 
739 mentioned , the police is around there. So, it's no problem. 
740 

741 Ms. Harris - Is there a second to this motion? 
742 

743 Mr. Green - Second. 
744 

745 Ms. Harris - Okay. It's been moved and properly seconded that we would 
746 approve this conditional use permit number 11 . Any -- any discussion on this motion? All 
747 in favor say aye. Opposed say no. The ayes have it, and this has been approved . 
748 

749 After an advertised public hearing and on a motion by Mr. Johnson, seconded by Mr. 
750 Reid, the Board approved application CUP2019-00011 PATRICIA P. MARTIN's request 
751 for a conditional use permit pursuant to Section 24-95(i)(4) of the County Code to allow a 
752 carport to remain in the front yard at 5201 Swift Hill Lane (SCANDIA LAKE) (Parcel 860-
753 703-2182) zoned Agricultural District (A-1) (Varina). The Board approved the application 
754 subject to the following conditions : 
755 

756 1. This conditional use permit applies only to the retention of the existing carport in the 
757 front and side yards. All other applicable regulations of the County Code shall remain in 

5& force. 
59 

760 2. The applicant shall retain the wooded area between the carport and the street, along 
761 with the trees between the carport and the adjacent property at 5207 Swift Hill Lane, so 
762 long as the carport remains in the front or side yard. 
763 

764 

765 Affirmative : Bell , Green , Harris, Johnson, Reid 
766 Negative: 
767 Absent: 
768 

769 

5 
0 
0 

770 [At this point, the transcript continues with the public hearing on the next case.] 
771 

772 Ms. Martin - Mr. Blankinship, the next case. 
773 

774 CUP2019-00012 TERRI HARPER requests a conditional use permit pursuant 
775 to Section 24-12(e) of the County Code to allow a noncommercial kennel at 2425 
776 Buckingham Avenue (BRYAN PARKWAY) (Parcel 779-743-3594) zoned One-Family 
777 Residence District (R-4) (Brookland). 
778 

779 Mr. Blankinship - Madam Chair, I'll call your attention to a letter that was left on 
80 the table for you this morning . Would everyone who intends to speak to this case please 
81 stand to be sworn in? Raise your right hand , please. Do you swear the testimony you 're 
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782 about to give is the truth , the whole truth , and nothing but the truth so help you God? 
783 Thank you. Mr. Madrigal. 
784 

785 Mr. Madrigal - Thank you , Mr. Secretary. Madam Chair, members of the 
786 board , the request before you is to allow a non-commercial kennel in a one-family 
787 dwelling. The subject property is in the Bryan Park subdivision. The lot is 8,400 square-
788 feet in area , and is improved with a two-story, 1,500 square-foot residence constructed in 
789 1950. Other improvements include a 320 square-foot accessory building in the rear yard. 
790 The rear yard is enclosed with six-foot tall privacy fence . 
79 1 

792 The applicants purchased the property in 1995. She recently remarried and the merging 
793 of the two households resulted in the keeping of five dogs. Her 10-year-old boxer and his 
794 9-year-old French Bulldog , and three Boston Terrier dogs ranging in age from 5 to 9-
795 years-old . The dogs are family pets and reside in the home. The applicant does not 
796 breed , board or show the dogs, and does not have any intentions to add any more. All 
797 the dogs have been fixed and will not be having any litters. The two oldest dogs are 
798 having significant health issues. 
799 

800 The applicant became aware of the need for a conditional use permit as a result of routine 
801 vaccinations and subsequent licensing requirements , at which time she was informed that 
802 she exceeded the county's three-pet limit. No complaints have been received regarding 
803 the number of animals at this residence. 
804 

805 The property is zoned R-4 and 1s designated Suburban Residential 2 on the 2026 Future 
806 Land Use map. A one-family residence is consistent with both designations. The zoning 
807 ordinance allows up to three pets by right as an accessory use with additional pets 
808 possible through the issuance of a Conditional Use Permit. 
809 

810 As mentioned previously, the family exceeded three-pet limit as a result of merging two 
8 11 households due to marriage. The dogs are kept primarily inside the home and are let out 
812 into the rear yard for play, exercise and necessities. The county has not, again, received 
813 any complaints with respect to noise or the number of animals at this residence. As long 
814 as the applicant adheres to the conditions of approval there should be no substantial or 
815 lasting detrimental impacts on nearby property. 
816 

817 In conclusion , the subject lot is one-fifth of an acre in area and is located in a dense and 
818 older residential neighborhood . The keeping of five dogs has a potential to negatively 
819 impact neighbors. In this case the dogs are older and are kept in the home and are let 
820 out into a large back yard secured by a tall fence. Based on the lack of complaints it 
82 1 appears that the applicant is a responsible owner. Also , due to significant health issues 
822 afflicting the two older dogs, she anticipates a reduction in animals through natural 
823 attrition sooner rather than later. 
824 

825 Staff does not anticipate any lasting detrimental impacts if this request is approved . 
826 Accordingly, staff recommends approval of this request subject to conditions. That 
827 concludes my presentation . 
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28 

829 Ms. Harris - Thank you , Mr. Madrigal. Any questions for Mr. Madrigal? 
830 

831 Mr. Green - Question . We keep dealing with these issues related to dogs 
832 and cats, and in talking to someone who I work with who breeds animals. And they have 
833 a kennel license. Is that something that folks can get in Henrico who want to have multiple 
834 dogs? Because the cases that I'm beginning to see, which is, people have these dogs, 
835 and it's triggered when they go to the vet and they realize they have more than three 
836 dogs. But can they apply for a kennel license? 
837 

838 Mr. Madrigal - That's a licensing requirement. So, you know, they go to the 
839 vet, get the vaccinations, there 's some reporting that occurs, and then there's a red flag . 
840 Once they exceed that three-pet limit that kicks in the requirement for a kennel license. 
84 1 

842 Mr. Blankinship - So, they come here to get a conditional use permit, and then 
843 they will get a kennel license, so then next year all they have to do is renew the kennel 
844 license. They don't have to renew the conditional use permit each year. 
845 

846 Mr. Johnson - So the individuals that we have rejected in the past, are they 
847 aware that they can get kennel licenses? 
848 

849 Mr. Madrigal - They can 't get a kennel license until they get the Conditional 
o Use Permit. Okay. The kennel license applications come through the Planning 

51 Department for review, and if they don't have a Conditional Use Permit we reject the 
852 kennel license. 
853 

854 Mr. Green - Okay, all right. 
855 

856 Mr. Blankinship - So they have to have both . 
857 

858 Mr. Madrigal - And the reason for that is primarily because this does have 
859 potential to create a nuisance in the neighborhood. 
860 

861 Mr. Blankinship - Right. I should say, if it's out in an agricultural area and 200 
862 feet from the nearest dwell ing , then they don 't need a conditional use permit. So that 
863 comes up to us, we just check it off and sign it, it goes back downstairs. 
864 

865 Mr. Green - So, in the Varina district where we got a lot of potential land 
866 someone could do this? 
867 

868 Mr. Madrigal - Yes , sir. As long as it's A-1 and they're at least 200 feet from 
869 the nearest dwelling they don 't need the conditional use permit. 
870 

871 Mr. Green - Right, but they can then get a kennel license? 
72 
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873 Mr. Blankinship -
874 through the BZA. 
875 

876 Mr. Green -
877 pets? 
878 

879 Mr. Blankinship -
880 

881 Mr. Madrigal -
882 

883 Mr. Blankinship -
884 

Right. They can get the kennel license without coming 

And a kennel license will allow them to keep up to how many 

They're kind of, I think, 20 or 40, or something like that. 

Something like that. 

There are different boxes on there . 

885 Mr. Madrigal - Obviously, you know, if it's an A-1 district and it doesn't meet 
886 the distancing requirement, again , when you see those applications you make the 
887 decision on a case-by-case basis. 
888 

889 Mr. Green - Okay. 
890 

891 Ms. Harris -
892 

893 Mr. Madrigal -

Other questions? Thank you, Mr. Madrigal. 

Thank you . 
894 

895 Ms. Harris - _ ~ m~ed the applicant to come forth now and spell your last 
896 name as you give your last name. 
897 

898 Ms. Harper -
899 

900 Ms. Harris -
901 

Terri Harper, H-A-R-P-E-R. 

Thank you . 

902 Ms. Harper - And just to -- it's 20 that your kennel license is for, so I don't 
903 plan to have 20. I have five , these are our five dogs right now. This comes from a second 
904 marriage for me. This is my dog. I have one dog. I did not plan on having more than two 
905 dogs ever in my house, but I happened to marry a man who was forced to give away his 
906 dog when he got married to his first wife , so he kind of overcompensated. And his -- he'd 
907 be here today if he didn't have a new job and couldn 't take off. I would force him to be 
908 here with me today, but he's not here. 
909 

9 10 So, as far as the conditions go, yes , I plan to actually get down to 2 dogs, not 3 dogs, and 
9 11 they are all 6 -- the youngest one will be 6 this year, the oldest one is 10. My boxer has 
9 12 pretty bad arthritis and he has vestibular disease, and then the oldest Boston Terrier is 
913 nine, she'll be nine this year. She has cancer, so she just had surgery to remove eight 
914 tumors. It's in some bad places, so I don 't expect her to live much longer. The other 
915 Boston Terrier is 7, and then the other one will be 6 this year, so 6 to 10 years old . 
916 

917 As far as my neighbor goes , I just read this letter. I think she thinks we plan on breeding . 
918 We've had these dogs for two years now at the house. She's never complained to us 
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19 about our dogs. No neighbors have ever complained to us about our dogs, so I think she 
920 just misunderstands the name of the , you know, kennel license if she thinks we're going 
921 to have a kennel. 
922 

923 Ms. Blankinship - That's a common misperception because of the terms used in 
924 the code. 
925 

926 Ms. Harper - And to circle back, I think it'd be nice, preemptively, if people 
927 knew maybe instead of waiting till they get that extra dog, that then they have to have a 
928 kennel license. Because, I mean, I just had no idea. 
929 

930 Ms. Harris - Yes. Any questions of Ms. Harper? 
931 

932 Mr. Bell - Yes. I've got a couple. Continuing on with the letter, you 
933 mentioned -- had a barker. 
934 

935 Ms. Harper - Yes, and she also says a couple blocks -- right. She says 
936 barking outdoor dog several blocks away. 
937 

938 Mr. Bell -
939 

940 Ms. Harper -
41 

42 Mr. Bell -
943 

Yes. 

That's not me. I'm right across the street from her. 

And you 're not having a problem with what -- ? 

944 Ms. Harper - No. No. My dogs are older and mostly in the house, actually. 
945 The only them there's barking is if somebody's coming on to the property and they don 't 
946 -- you know, they're not sure what's going on . 
947 

948 Mr. Bell - What about odor or anything like --
949 

950 Ms. Harper - No. My husband cleans up pretty well , and then I go behind 
951 him and get everything he misses. 
952 

953 Mr. Bell - The two older dogs you 've mentioned are how old? 
954 

955 Ms. Harper - Ten is the boxer, the one that's standing there. He's having 
956 trouble moving , so he does well in the sun , so when the sun 's out he'll lay in the sun and 
957 bask in the sun , but he's not real active, and then the older Boston Terrier, she has cancer. 
958 She just had surgery to remove eight tumors , and so it's the mast cell cancer that's pretty 
959 fast growing , so those were just removed to physically make her more comfortable , but 
960 there's really not much you can do about that. We would not do chemo or --
961 

962 Mr. Bell - So once they pass away then you 're not going to get any more 
63 dogs? 
64 
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965 Ms. Harper -
966 

967 Mr. Bell -
968 

969 Ms. Harper -
970 

97 1 Mr. Bell -
972 

973 Ms. Harris -
974 

975 Mr. Johnson -
976 

977 Ms. Harris -
978 substantial. 
979 

980 Ms. Harper -
98 1 

Oh, no. 

Thank you . 

I want to go down to two at the most. Two at the most. 

Thank you . 

Are there other questions from board members? 

I'm satisfied ma'am. 

I noticed that your fence -- I did drive by -- seems very 

It's nice. Yes. 

982 Ms. Harris - Seeing no more questions of Ms. Harper, we thank you for 
983 coming in. Is there anyone who supports this petition? Anyone who opposes this 
984 petition? Then that concludes the case. 
985 

986 [After the conclusion of the public hearings, the Board discussed the case and 
987 made its decision. This portion of the transcript is included here for convenience 
988 of referenc'e.f --· - - . - --

989 

990 Ms. Harris - Conditional Use Permits number 12. 
99 1 

992 Mr. Bell - I move that we grant a Conditional Use Permit 2019-00012 , 
993 provided that the applicant follows the conditions of approval. And there should be no 
994 substantial or lasting detrimental impact on nearby properties. 
995 

996 Ms. Harris - Okay. Is there a second to this motion? 
997 

998 Mr. Johnson - Second. 
999 

1000 Ms. Harris - Okay. It's been moved and properly seconded that we would 
100 1 approve Conditional Use Permit number 12. Any discussion on this motion? All in favor 
1002 of approval say aye. Opposed say no. The ayes have it, and so ordered . 
1003 

1004 After an advertised publ ic hearing and on a motion by Mr. Bell , seconded by Mr. Johnson, 
1005 the Board approved application CUP2019-00012 TERRI HARPER's request for a 
1006 conditional use permit pursuant to Section 24-12(e) of the County Code to allow a 
1001 noncommercial kennel at 2425 Buckingham Avenue (BRYAN PARKWAY) (Parcel 779-
1008 743-3594) zoned One-Family Residence District (R-4) (Brookland) . The Board approved 
1009 the application subject to the following conditions: 
1010 
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11 1. This conditional use permit applies only to a noncommercial kennel for the keeping of 
the five dogs currently owned by the property owner. This approval is not for the boarding 

1013 or breeding of dogs at any time. All other applicable regulations of the County code shall 
1014 remain in force . 
1015 

1016 2. No new or replacement an imals may be added , so that the number of animals will be 
1011 reduced by natural means to three , as allowed in a residential district, at which time th is 
10 18 permit shall expire. 
1019 

1020 3. The applicant shall maintain the property so that noise and odors are controlled . 
1021 

1022 

1023 Affirmative: 
1024 Negative: 
1025 Absent: 
1026 

1027 

Bell , Green , Harris, Johnson, Reid 5 
0 
0 

1028 [At this point, the transcript continues with the public hearing on the next case.] 
1029 

1030 Ms. Harris - Mr. Blankinship, the next case. 
1031 

1032 CUP2019-00013 GILLIES CREEK INDUSTRIAL RECYCLING, LLC requests 
33 a conditional use permit pursuant to Sections 24-89(c) and 24-103 of the County Code to - - , 
34 develop a wetlands mitigation bank at 5500 White Oak Drive (Parcels 860-709-5622 , 863-

1035 706-34 70 and 864-704-2093) zoned Agricultural District (A-1) and Conservation District 
1036 (C-1)(Varina). 
1037 

1038 Mr. Blankinship - Would everyone who intends to speak to this case please 
1039 stand and be sworn in? Raise your right hands please. Do you swear the testimony 
1040 you 're about to give is the truth , the whole truth , and nothing but the truth , so help you 
1041 God? All right. Mr. Gidley. 
1042 

1043 Mr. Gidley - Thank you , Mr. Secretary. As mentioned , the subject property 
1044 is a wetlands mitigation bank. It is located on the western side of the Chickahominy River, 
1045 across from New Kent County. It was previously a sand and gravel borrow pit in the 
1046 1970s that has operated as a wetlands mitigation bank since 2006. This request is simply 
1047 to renew their existing cond itional use permit. 
1048 

1049 As you can see here there are four mines, as they call the individual wetlands mitigation 
1050 banks, mines one and two located here and here have been completed . Work is ongoing 
1051 on mine number three , wh ich is right here. Assuming this conditional use permit is 
1052 extended, they hope to fin ish work on this mine during this timeframe and begin work on 
1053 the fourth and final mine. 
1054 
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1055 As in previous years , access to and from the property is via private road that you can see 
1056 here, and it goes across a private bridge right here, and access Route 60 in New Kent 
1057 County. 
1058 

1059 As far as the zoning and the Land Use Plan , it is zoned A-1 , Agricultural District and C-1 
1060 Conservation District. The Land Use Plan designates it as Rural Residential and 
1061 Environmental Protection Area. The wetlands mitigation bank is consistent with these 
1062 designations, especially since it'll be preserved as a wetland once it's complete. 
1063 

1064 As far as any detrimental impact, there really is no detrimental impact on Henrico County. 
1065 As I noted , access is via Route 60 in New Kent County. When this was initially approved 
1066 in 2006 there were several concerns that New Kent had regarding traffic into their locality. 
1067 These were worked out between the two counties , VDOT and the operator. Since this 
1068 time staff is unaware of any complaints that have been received regarding those. 
1069 

1010 And you can see right here, this is mine three that they're working on right now, just to 
1011 give you an idea of what it looks like. And in conclusion, work on the mitigation bank has 
1072 been ongoing since 2006. The use is consistent with both the zoning ordinance and the 
1073 comprehensive plan . Staff is unaware of any compla ints regarding the site in recent 
1074 years. As a result, we can recommend approval of this request subject to the conditions 
1075 in your staff report. 
1076 

1077 _ If y ou hav~ any questions, I'll be happy to ar:!_~wer those. Thank y~u . , 
1078 
1079 Ms. Harris - Mr. Gidley, how close is the nearest resident to this property? 
1080 

108 1 Mr. Gidley - Let's see what the aerial shows us. The nearest resident 
1082 should be up here, which is on the Henrico side. I believe that's one there , and another 
1083 here. Let's see they come in -- they are working up here now and then the fourth bank 
1084 would be up here, so as you can see it's a pretty good distance across the floodplain and 
1085 then up a wooded slope to where these residences are. 
1086 

1087 Mr. Blankinship - Maybe a quarter mile or so. 
1088 

1089 Ms. Harris - Okay. Okay. Thank you . Are there other questions from 
1090 board members? 
1091 

1092 Mr. Bell - One quick one. If you could , as I recall , there were some 
1093 concerns of New Kent County in terms of traffic, if I remember right. 
1094 

1095 Mr. Gidley - Yes. 
1096 

1097 Mr. Bell - I mean , how has that been straightened out? Have we had 
1098 any additional concerns since then , and have they contacted you? 
1099 
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oo Mr. Gidley - Th ings were worked out between New Kent, Henrico and the 
1101 Department of Transportation at the state level , VDOT, so they were worked out and staff 
1102 is unaware of any complaints since this time regarding the traffic. 
1103 

1104 Mr. Blankinship - You know, when Patriot's Landing was developed in New 
1105 Kent County, they actually put up a signal at that intersection, so it makes it a lot safer 
1106 now. 
1107 

1108 Ms. Harris - You have a question? 
1109 

1110 Mr. Johnson - How many entrances are there to this facility? 
111 1 

1112 Mr. Gidley - The official entrance -- let me zoom in a little bit here. Here's 
11 13 Route 60 in New Kent across from Patriot's Landing , and you come in this road here 
1114 which is paved initially, and you come across a private bridge over the river here and into 
1115 the site. So that's the entrance and exit that is used . Years ago, and I believe it's sti ll 
1116 there, in case of an emergency or something , there is like an emergency access through 
1117 the Henrico side as well. 
1118 

1119 Mr. Blankinship - It's farther south . 
1120 

112 1 Mr. Gidley - Okay. Yes , you can see right here. In case of an emergency 
22 or something -access -cou ld come in through here and connect into the street righ-t here,---- -· --
23 Wyatt Drive. 

1124 

1125 Mr. Johnson -
1126 not a major entrance. 
1127 

1128 Mr. Gidley -
1129 to-day basis. 
1130 

1131 Mr. Blankinship -
1132 

1133 Mr. Johnson -
1134 

Right. Yes. I just wanted to note that on the Henrico side it's 

Right. Correct. So, they use the New Kent one on the day-

All the trucks go through the New Kent entrance. 

Okay. 

1135 Ms. Harris - Mr. Gidley, is this the correct address for this facility ; 5500 
1136 White Oak Drive? Because I did try to find it -- got a sign that saying no address? 
1137 

1138 Mr. Blankinship - I'll answer that one, too , Madam Chair. There is no really 
1139 correct address. It's really a hole in the ground in the middle of a Chickahominy swamp. 
1140 

1141 Ms. Harris - Okay. 
1142 

1143 Mr. Blankinship - That is the address that we have assigned to basically the end 
44 of White Oak Drive, wh ich if you were going to access it from Henrico is the only way you 
45 could . So, the address does not really indicate the location of the property very well. 
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1146 

11 47 Ms. Harris - Right. 
1148 

1149 Mr. Johnson - Madam Chair, I noticed that, too. I also went to that entrance 
1 150 noting that, you know, resident --
1151 

1152 Mr. Blankinship - I apologize for not making that clearer in my -- when I sent you 
1153 the case list. I tried to explain that, but I guess I failed . 
1154 

1155 Mr. Johnson - But I ended up going around to just look at the facility from the 
1156 other side as well . But, thank you . 
1157 

1158 Ms. Harris - And since we've had this case before, I had no problem 
1159 finding it, so that did help . Okay, thank you . Any questions for Mr. Gidley? Okay. Now 
1 160 we can hear from the applicant. 
1161 

1162 Mr. Hooker -
1163 

1164 Ms. Harris -
1165 

Good morning Madam Chair, members of the board . 

Good morning . 

1166 Mr. Hooker - My name is Randy Hooker, H-O-O-K-E-R, With Engineering 
1167 Design Associates here on behalf of Liesfeld and Gillies Creek asking you for your 
1 ~ _ consideration of this use permi~. ~enewal. Also ha_'{~_ ~elb__y_~9!_gan with me as a 
1169 representative of Gillies Creek. If you have any questions specifically to the day-to-day 
1110 operations or progress. He'd be best suited to answer those questions. 
1171 

1112 We reviewed the enclosed staff report , as well as the conditions, and it looks like the 
1173 wording changed on a couple of the conditions, but other than that we take no exception 
1174 to the conditions. 
1175 

1176 Ms. Harris - Mr. Hooker, does Gillies Creek have other properties? 
1177 should say in Varina. 

Mr. Hooker - Gillies Creek 1s -- well , Masonic Lane is their industrial 
1178 

1179 

1180 

1181 

recycling. I'm not aware of .. . 

1182 Mr. Morgan - Kelby Morgan, M-O-R-G-A-N. Gillies Creek did operate the 
1183 Hines Road facility, which is now closed , and then they have Masonic Lane. 
1184 

1185 Ms. Harris -
1186 

1187 Mr. Blankinship -
1188 

1189 Ms. Harris -
1190 

1191 Mr. Blankinship -

March 28 , 2019 

Right. Is this the case that was before the board last month? 

No. Hines Road 's been closed for a couple years. 

No. I'm talking about Masonic Lane. 

Oh , Masonic. Yes, ma'am . Yes. 
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Ms. Harris -
1194 

11 95 Mr. Blankinship -
1196 

1197 Ms. Harris -
1198 members? 
1199 

1200 Mr. Blankinship -
1201 

1202 Ms. Harris -
1203 

Yes. That's what I thought, okay. 

Yes, the additional fill site, yes. 

Any questions for Mr. Hooker or Mr. Morgan from board 

I have a question , if you don't mind. 

Okay, sure. 

1204 Mr. Blankinship - Could you all talk a little bit about the closure process, the 
1205 reclamation process, getting the permits or the permission, I guess, from the government 
1206 to sell the wetlands credits? 
1207 

1208 Mr. Morgan -
1209 

1210 Mr. Blankinship -

Want the short version , or long version? 

Yes. Short, very, very short. 
1211 

1212 Mr. Morgan - So the reclamation part of this is a wetlands mitigation bank. 
1213 That is approved by what they call the lnteragency Review Team, IRT. That's made up 

14 of, more -or -less, the Corps, DEQ, OCR, EPA, Fish and Wildlife , Game -ar-i.d ~nland 
15 Fisheries and Department of Forestry. They're all sit on the IRT. So that group approves 

1216 mitigation banking and mitigation banks. 
1217 

1218 This whole property currently from , I guess we'll call it south to north, the bottom side, or 
1219 the south side, is approved . It's all approved . Has been constructed, is currently in the 
1220 monitoring phase. You have to monitor it for 10 years. I want to say we're like, year 
1221 seven on the bottom, all the way up to year two on I think what you all are calling mine 
1222 two. And the next phase that we're currently working in now, you can see the twin ponds 
1223 kind of -- yep. The left side of that -- that is now currently planted and being monitored 
1224 as a mitigation bank. The right side will be planted in the month of April and that 
1225 reclamation will be done. So, the reclamation is a mitigation bank. We're turning it into 
1226 wetlands, essentially. 
1227 

1228 Mr. Blankinship - So you have to monitor for 10 years before you can sell the 
1229 credits, or is it part an overlap? 
1230 

1231 Mr. Morgan - It is a scheduled release. You get a percent when it's 
1232 approved . You get another percent after year 1, year 2, year 3, and then you do 5, 7, 1 O; 
1233 year 5, 7, 10. You hope by year 5 everything 's released . 
1234 

1235 Ms. Harris - Okay. Any more questions? Statements from board 
36 members? 
37 
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1238 Mr. Bell -
1239 

1240 Mr. Morgan -
1241 

1242 Mr. Bell -
1243 

1244 Mr. Morgan -
1245 

1246 Mr. Blankinship -
1247 

1248 Mr. Morgan -
1249 

1250 Ms. Harris -
125 1 of this? 
1252 

1253 Mr. Morgan -
1254 process. 
1255 

And the credits are yours to sell? 

Yes, sir. 

And there's no tax in Henrico County against all those? 

No, sir. 

We tax the real estate, of course. 

Yes, real estate tax. 

It's a common-sense question. How do you make money off 

It'$ not easy. It's not easy. It's a long drawn-out, painful 

1256 Mr. Blankinship - In layman's terms, Madam Chair, what will happen is 
1257 somebody'll be building a road two counties away and they need to cross wetlands. 
1258 They're not allowed to disturb those wetlands, so the government will allow them to disturb 
1259 five acres of wetlands there in exchange for preserving five acres of wetlands here. 
1260 -- , - -
1261 Mr. Morgan - Yes. 
1262 

1263 Mr. Blankinship - Mr. Morgan, Gillies Creek, preserves the wetlands here and 
1264 then sells the credit for doing that to the other company. 
1265 

1266 Ms. Harris - Right. 
1267 

1268 Mr. Blankinship - So the good news is all the impacts are elsewhere. All of the 
1269 benefits come to Henrico County. So, wetlands mitigation bank is a good land use from 
1210 our point. 
1271 

1272 Ms. Harris -
1273 

1274 Mr. Morgan -
1275 

1276 Ms. Harris -
1277 

Right. And you all do cross county lines. Right? 

Yes, ma'am . 

That's what I thought. 

1278 Mr. Morgan - So, it's done by what they call HUC Codes, hydrologic unit 
1279 code, so it encompassed -- this would encompass, say, this is in a lower James HUC 
1280 code, so it does all of Henrico , all of Chesterfield all the way down to Newport News. So, 
1281 you have different areas for different geographical -- it's really a watershed thing more 
1282 than a county th ing . 
1283 
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84 Ms. Harris -

1286 Mr. Morgan -
1287 

1288 Ms. Harris -
1289 

1290 Mr. Morgan -
1291 

All right , thank you so much. 

Yes, ma'am. 

Any other statements? Thank you for coming in. 

Thank you . 

1292 [After the conclusion of the public hearings, the Board discussed the case and 
1293 made its decision. This portion of the transcript is included here for convenience 
1294 of reference.] 
1295 

1296 Ms. Harris - Conditional use permit number 13. 
1297 

1298 Mr. Johnson - Madam Chair, I motion that we approve this , and also that 
1299 because it's a wetland that there is not a lot of entrance traffic from the County's point of 
1300 view, but also it's consistent with the comprehensive plan . I think we can approve it. 
130 1 

1302 Ms. Harris -
1303 

1304 Mr. Bell -
1305 

Okay. Is there a second to this motion? 

Second. 

06. - Ms. Harris - Okay. Any d~scussion on the motion? I-tl=!ir::ik-'.-v-e need to say, 
01 too, that what they're doing is environmentally friendly when we have wetlands that can 

1308 be used to substitute for those that are being used in other localities. Okay? 
1309 

13 10 Mr. Johnson - Yes, its friendly to the environment, the conditional use right 
13 11 now. 
1312 

13 13 Ms. Harris - Exactly. All in favor of this motion being approved say aye. 
13 14 Those opposed say no. The ayes have it, and so order. 
1315 

13 16 After an advertised public hearing and on a motion by Mr. Johnson , seconded by Mr. Bell , 
13 17 the Board approved application CUP2019-00013 GILLIES CREEK INDUSTRIAL 
1318 RECYCLING LLC's request for a conditional use permit pursuant to Sections 24-89(c) 
1319 and 24-103 of the County Code to develop a wetlands mitigation bank at 5500 White Oak 
1320 Drive (Parcels 860-709-5622 , 863-706-3470 and 864-704-2093) zoned Agricultura l 
1321 District (A-1 ) and Conservation District (C-1) (Varina) . The Board approved the 
1322 application subject to the following conditions: 
1323 

1324 1. This use perm it is subject to all requirements of Section 24-103 of Chapter 24 of the 
1325 County Code. The operation shall be conducted in accordance with the plans and 
1326 narrative approved with the use permit, except as noted below. 
1327 
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1328 2. The applicant shall maintain a financia l guaranty in an amount of $3,000 for each acre 
1329 of land to be disturbed, for a total of $204,000, guaranteeing that the land will be restored 
1330 to a safe, stable, and usable condition , consistent with its elevation before excavation . 
133 1 

1332 3. Throughout the life of the operation , the applicant shall continuously satisfy the 
1333 Department of Public Works that erosion and sedimentation control is performed and 
1334 maintained in accordance with the approved plan . The erosion control bond shall remain 
1335 active throughout the life of the project. 
1336 

1337 4. The applicant shall maintain all necessary permits from the United States Army Corps 
1338 of Engineers and the Virg inia Department of Environmental Quality. 
1339 

1340 5. The applicant shall comply with the Chesapeake Bay Preservation Act and all state 
1341 and local regulations administered under such act applicable to the property, and shall 
1342 furnish to the Planning Department copies of all reports required by such act or 
1343 regulations . 
1344 

1345 6. Hours of operation audible at the property line shall be limited to 6:00 am to 6:00 pm 
1346 when Daylight Saving Time is in effect, and 7:00 am to 5:00 pm when Eastern Standard 
1347 Time is in effect. No operations audible at the property line are to be conducted at the site 
1348 on Saturdays, Sundays, or national holidays. 
1349 

1350 7. All means qf~access to the property ~hall beJr:._om the established entrance ont.9. U.S. 
1351 Route 60 in New Kent County. This condition shall be enforced in cooperation with the 
1352 Virg inia Department of Transportation and New Kent County. 
1353 

1354 8. The applicant shall maintain all necessary approvals for the access road from the 
1355 Virginia Department of Transportation (VDOT) and New Kent County. These shall 
1356 include, but shall not be limited to , site plan approval of the road , including stormwater 
1357 management and erosion and sediment control , County land disturbance permit and 
1358 VDOT Land Use Permit. 
1359 

1360 9. The applicant shall maintain the 30-foot wide entrance, right turn lane with 200 feet of 
1361 taper and 100 feet of storage, and left turn lane with 200 feet of taper and 200 feet of 
1362 storage, all to VDOT specifications. 
1363 
1364 10. The applicant shall maintain gates at all entrances to the property. These gates shall 
1365 be locked at all times, except when authorized representatives of the applicant are on the 
1366 property. This condition shall be enforced in cooperation with VDOT and New Kent 
1367 County. 
1368 

1369 11 . The applicant shall maintain the sign at the entrance to the site stating the use permit 
1370 number, the name of the operator, and a telephone number to be used in emergencies. 
1371 

1372 12. The applicant shall maintain "No Trespassing" signs every 250 feet along the 
1373 perimeter of the property. The letters shall be 3 inches in height. The applicant shall 
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74 furnish the Chief of Police a letter authorizing the Virginia State Police, the New Kent 
County Sheriff's Office, and the Henrico County Division of Police to enforce the "No 

1376 Trespassing" regulations , and agreeing to send a representative to testify in court as 
1377 required or requested . 
1378 

1379 13. The applicant shall maintain standard "Truck Crossing" signs (MUTCD W8-6) on U.S. 
1380 Route 60 on each side of the entrances to the property, at locations approved by VDOT. 
1381 This condition shall be enforced in cooperation with VDOT and New Kent County. 
1382 

1383 14. The applicant shall maintain the entrance road , which shall be paved for a distance 
1384 of 300 feet from its intersection with U.S. Route 60 and a width of 24 feet. All roads used 
1385 in connection with this use permit shall be effectively treated with calcium chloride or other 
1386 wetting agents to eliminate any dust nuisance. Wash racks shall be installed as necessary 
1387 to prevent the tracking of mud onto any public street. This condition shall be enforced in 
1388 cooperation with VDOT and New Kent County. 
1389 

1390 15. Trucks shall not leave the site in groups of three or more. 
1391 

1392 16. For nine months of each year, the average number of trucks entering and leaving the 
1393 site shall not exceed 28 per day. For three months of each year, the average number of 
1394 trucks entering and leaving the site shall not exceed 56 per day. This condition shall be 
1395 enforced in cooperation with VDOT and New Kent County. The applicant shall maintain 

96 records on site documenting.all trucks entering or leaving tl''le site. Such records shall be 
.-.J97 available to staff of Henrico County, New Kent County, and VDOT during normal hours 
1398 of operation . At the request of the New Kent County Zoning Administrator, the Henrico 
1399 County Director of Planning may approve increases in the volume of trucks allowed by 
1400 this condition . All requests for exceptions shall contain the reason , duration , and 
1401 magnitude of the exception requested . 
1402 

1403 17. To limit the total number of truck trips into and out of the site , no truck shall be allowed 
1404 to haul material away from the site unless that truck was also used to haul a full load of 
1405 material to the site. 
1406 

1407 18. Trucks shall be loaded in a way to prevent overloading or spilling of materials of any 
1408 kind onto any public road . This condition shall be enforced in cooperation with VDOT and 
1409 New Kent County. 
1410 

1411 19. The applicant shall maintain the property, fences , roads , and bridge in a safe and 
1412 secure condition indefinitely, or convert the property to some other safe use. 
1413 

1414 20. If, in the course of its operations, the applicant discovers evidence of cultural or 
1415 historical resources , or an endangered species, or a significant habitat, it shall notify 
1416 appropriate authorities and provide them with an opportunity to investigate the site. The 
1417 applicant shall report the results of any such investigation to the Planning Department. 

18 
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1419 21 . If evidence shows that the fill operation authorized by this conditional use permit has 
1420 an adverse impact on a water well , the owner of the well may request a hearing before 
142 1 the Board. If the Board finds , after reviewing the evidence at a public hearing , that the 
1422 well was adversely affected by the fill operation , the applicant shall immediately cease 
1423 operations until the problem has been corrected to the satisfaction of the Board. 
1424 

1425 22. No offsite-generated materials shall be deposited on the mining site without prior 
1426 written approval of the Director of Planning . To obtain such approval, the operator shall 
1427 submit a written request stating the origin , nature and quantity of material to be deposited. 
1428 The material to be deposited on the site shall be limited to imperishable materials such 
1429 as stone, bricks, tile , sand , gravel , soil , concrete and like materials, and shall not include 
1430 any hazardous materials as defined by the Virginia Hazardous Waste Management 
143 1 Regulations. 
1432 

1433 23. A superintendent, who shall be personally familiar with all the terms and conditions of 
1434 Section 24-103 of Chapter 24 of the County Code, as well as the terms and conditions of 
1435 this use permit, shall be present at the beginning and conclusion of operations each work 
1436 day to see that all the conditions of the Code and this use permit are observed. 
1437 

1438 24. A progress report shall be submitted to the Board , with a copy to the New Kent County 
1439 Zoning Administrator, on or about April 30, 2020 . This progress report must contain 
1440 information concerning how much rehabilitation has been performed, when and how the 
144 1 remfilri ing amount of land \yill .be rehabilitated, and any other pertinent il]formation about 
1442 the operation that would be helpful to the Board . 
1443 

1444 25. Operations shall be discontinued by April 30, 2021, and restoration accomplished by 
1445 not later than April 30, 2022 unless a new permit is granted by the Board of Zoning 
1446 Appeals. Restoration shall not be considered completed until the disturbed area is 
1447 approved as a wetlands mitigation bank by the U. S. Environmental Protection Agency 
1448 and U. S. Army Corps of Engineers Mitigation Bank Review Team. 
1449 

1450 26. All trash, abandoned vehicles and the office trailer shall be removed from the site prior 
145 1 to the release of the financial guarantee. 
1452 

1453 27. Failure to comply with any of the foregoing conditions shall automatically void this 
1454 perm it. 
1455 

1456 

1457 Affirmative: 
1458 Negative: 
1459 Absent: 
1460 

1461 

Bell , Green , Harris, Johnson, Reid 5 
0 
0 

1462 [At this point, the transcript continues with the public hearing on the next case.] 
1463 

1464 Ms. Harris - Mr. Blankinship, the next case. 
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65 

Mr. Blankinship - All right Madam Chair, that concludes the conditional use 
1467 permit portion of the agenda. We do have five variances on the agenda , one of which 
1468 has been deferred. If anyone is here for VAR2019-00009, Shirely B. Cooke, on Old 
1469 Washington Highway. That case has been deferred to April. 
1470 

1471 We do have two cases this morning that have -- the public hearings have already been 
1472 held . Those being VAR2019-00003 and VAR2019-00004. Those public hearings were 
1473 held previously by the board in January, but some information was presented at those 
1474 hearings that the board wanted some time to reflect on , and also wanted to hear a 
1475 response to from the County Attorney's Office. So, we met in February and , of course, 
1476 we were one member short, and so those two cases were deferred to this morning's 
1477 meeting . 
1478 

1479 So, we do have Mr. Tokarz and Mr. Newby here from the County Attorney's Office. I do 
1480 see Mr. Condlin and Mr. Pete Piepgrass, the attorneys for the two applicants, so I think 
1481 what we wanted to do, Madam Chair, correct me if I'm wrong , is hear from Mr. Tokarz 
1482 first, and then Mr. Condlin would have an opportunity to respond . 
1483 

1484 Ms. Harris - Okay. 
1485 

1486 Mr. Blankinship - And that's on variance number four. And then, following that, 
87 Mr. Newby will adcir:ess variance three ,--and Mr~ P-ief)grass will have the opportunity tG 

ij88 respond . 
1489 

1490 Ms. Harris - Okay. 
149 1 

1492 VAR2019-00004 HIGGINS FAMILY LIMITED PARTNERSHIP requests a 
1493 variance from Section 24-94 of the County Code to build a one-family dwelling at 916 S 
1494 Gaskins Road (Parcel 738-732-0576) zoned One-Family Residence District (R-0) 
1495 (Tuckahoe). The lot width requirement is not met. The applicant proposes 50 feet lot 
1496 width , where the Code requ ires 200 feet lot width . The applicant requests a variance of 
1497 150 feet lot width . 
1498 

1499 Mr. Blankinship - And so that's it. All right , Mr. Tokarz. 
1500 

1501 Mr. Tokarz - Ms. Harris, members of the board , my name is Tom Tokarz. 
1502 I'm in the Henrico County Attorney's Office. I am here on behalf of the Director of 
1503 Planning , because it's my understanding the board had questions about various legal 
1504 issues that arose at the January board meeting . And I have, like everybody else, a 
1505 PowerPoint, which I hope I will be able to open qu ickly, if you can help me with that. 
1506 Thank you . 
1507 

1508 Now, members of the board , I hope it'll be helpful to you because of the questions that 
09 have come up, for me to give you a very , very short discussion of the powers of the BZA. 
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151 o Because your powers are governed by state law, and your authorities and standards for 
15 11 decision are different depending on the function that you 're carrying out. 
1512 

1513 Now, under the BZA's enabling statute, the BZA has three major functions . The first 
15 14 function is to hear appeals from decisions of the Director of Planning and other 
1515 administrative officials . And by law when you hear those appeals you are to decide based 
1516 on the texts of state law and the zoning ordinance in determining whether to uphold or 
1517 reverse the decision. And as you know our office typically appears to represent the 
1518 Director of Planning , or the administrative official in those appeals. 
1519 

1520 The second function of a BZA is to decide whether to grant a use permit as authorized by 
152 1 the Board of Supervisors in the Zoning Ordinance. Now it's in considering use permit 
1522 applications that the BZA has a tremendous amount of discretion, because you act in 
1523 what is called legislative capacity. In a legislative capacity you are able to grant or deny 
1524 use permits on any reasonable basis in accordance with state law, and you can impose 
1525 conditions for the exercise of the use permit. Tremendous amount of discretion . 
1526 

1527 That's in contrast to the third function . And the third major function of the BZA is to 
1528 consider applications for variances. Now unlike your legislative discretion in considering 
1529 use permits your authority for granting variances is strictly regulated by state law, because 
1530 the variance procedure has been created to prevent an unconstitutional result when 
153 1 applying the zoning ordinance to a specific property. Because the purposes for variances 
1532 is narrow the BZA'~ a1,,Jtb_.9rttY. is also narrower than when yo !:J_~grant use permits. _ f:\n~ 
1533 because this case before you in the Higgins variance application is an application for a 
1534 variance there's been some discussion about the Supreme Court's decision on variance 
1535 authority in the Cochran case in 2004 and the changes in the law since that time. And 
1536 I've read the transcript , I've read the materials that's been sent to you , and I'd like to 
1537 present some additional information from the standpoint of the Director of Planning. 
1538 

1539 Now you will see here that this slide starts with a quotation from the Cochran decision, 
1540 and I understand there's been back and forth about whether Cochran is still good law. 
1541 And it's a valid question , because the General Assembly has changed the state law on 
1542 variances since 2004. And I want to talk about those changes in some of the slides that 
1543 I'm going to show you . 
1544 

1545 Now good and reasonable lawyers can disagree about how these statutory changes 
1546 affect the Cochran decision. We often say in our office, "You can give the same question 
1547 to five lawyers and get six different op inions." But I will suggest to you that there are a 
1548 couple things that probably every good lawyer will agree upon. The first is that by law the 
1549 BZA has to apply the state statute, and the applicable statute for you to apply is the one 
1550 that is currently in affect. Not the one that was in effect in 2004 when Cochran was 
1551 decided, not the one that was in affect after the 2009 amendment, but the one that is now 
1552 in affect because of 2015 amendments by the General Assembly. And I'll talk about them 
1553 in just a second . 
1554 
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55 The second thing I think everybody can agree on , is that the Supreme Court of Virginia 
has not expressly overruled the Cochran decision . And there is some parts of Cochran 

1557 that remain unaffected by the changes in the statute. There is some gray area about 
1558 what has been changed by the statute, but there are some parts that aren't changed at 
1559 all by the statute. For example, in Cochran the Supreme Court stated that the BZA's 
1560 power to grant variances is limited because it is administrative in nature. And that's the 
1561 first quotation on this slide right here. There's no reason to believe that the statutory 
1562 amendments since 2004 have changed th is teaching of Cochran. This is a sort of 
1563 statement of what your authority is. It's to distinguish your administrative capacity in 
1564 reviewing variances from your legislative capacity in reviewing use permits . Nor is there 
1565 any indication that the statutory changes altered the Cochran doctrine, or statement, that 
1566 under fundamental constitutional principles administrative officers, like members of the 
1567 BZA, are empowered to act only in accordance with the statute in granting variances. 
1568 

1569 You don't have the discretion as you do with the use permits , to grant variances. It is a 
1570 pretty much set in stone provision of state law. And the reason for this is very basic. A 
1571 variance is a deviation from the terms of an ordinance adopted by the governing body of 
1572 a locality. It's a legislative enactment, the ordinance is, and the General Assembly has 
1573 not authorized BZAs to rewrite the zoning ordinance parcel by parcel unless there is strict 
1574 compliance with the terms of the statute. 
1575 

1576 So, if a variance application comes before you , it meets the terms of the statue, you are 
77 to grant U:te variance. That's wt:iat.the-GeAeral Assembly intends. But if it does not, the 
78 General Assembly also intends that the variance be denied. And that is why the 

1579 statement in Adams Outdoor Advertising v. BZA in 2001 remains good law. As a creature 
1580 of statute, the BZA can only exercise the powers given to it by the General Assembly in 
1581 the case of variances. 
1582 

1583 Now in the case of variances that power is given to you in subsection 2 of§ 15.2-2309. 
1584 And this is the beginning of subsection 2 where it says that the Board of Zoning Appeals 
1585 shall have the powers to grant a variance as defined in§ 15.2-2201. And so, let me stop 
1586 there . Because the starting point in considering your power to grant variances is to know 
1587 exactly what the definition of a variance is. And so, we go to slide 5 and it's a long 
1588 definition . And I'll let you read it. I'm not going to read the whole slide to you. But if you 
1589 would take a second to read it, then I'll make a couple points about it. 
1590 

1591 I think this was written by a lawyer on steroids during the day. The law -- has everybody 
1592 had a chance to read it? Let me make two points about this . The General Assembly 
1593 amended this definition in 2015 when it amended § 15.2-2309. In 2015 It added the 
1594 words "shape of a lot" to the definition , and it added the word "height of a building or 
1595 structure" to the list of items that could be changed by a variance. In 2015 it also changed 
1596 the unnecessary or unreasonable hardship to the property owner test to now say the 
1597 variances to deal with an application that unreasonably restricts the utilization of the 
1598 property. And that's in lines 5 and 6 of this definition . And it deleted the requirement that 

99 previously was found in the statute that required that the variance result in substantial 

March 28, 2019 35 Board of Zoning Appeals 



1600 justice being done. And this PowerPoint is , because it's part of the record , I have put 
1601 what I just told you on th is slide number 6, so I'll move on . 
1602 

1603 On slide number 7, two points I want to make to you given the definition of a variance. 
1604 Number one, applicants can only obtain a variance from a zoning ordinance provision 
1605 that regulates the shape, size or area of a lot or parcel , or the size, height, area, bulk or 
1606 location of a building or structure. Narrowly drawn definition on purpose, because the 
1607 variance is supposed to be a narrow relief valve . It's called , in the literature of zoning that 
1608 goes back 50 years, it's called a safety valve . It's designed to avoid an unconstitutional 
1609 appl ication of the zoning ordinance to a specific property. It's not designed to be you get 
1610 to change the zoning ordinance because you don't like the zoning ordinance. That's 
1611 something reserved to the Board of Supervisors. 
1612 

16 13 So the General Assembly has narrowly defined what you can do with the variance. And , 
1614 in addition , the General Assembly has provided that in every case an applicant must prove 
1615 that strict application of the ordinance would create an unreasonable restriction on the 
1616 utilization of the property. Got to meet both of those tests under the definition . 
1617 

1618 So now that I've talked about your authority to grant a variance and the definition of a 
1619 variance, let me go to the next hard part, and that's the standards in the statute that direct 
1620 the BZA as to when a variance shall be granted . And you all know from § 15.2-2309, it's 
162 1 a long subsection 2 on variances , so this is the very beginning of it, and it sets out the 
1622 first of two sets of tests for granting a variance in the statute. 

-· - j. - - •• - ~ __ ,,,,, - t - -

1623 

1624 Now this first set of tests is set up as an either/or test, and I have to tell you right up front 
1625 the general assembly has created some confusion in how it amended§ 15.2-2309. As 
1626 you saw in slide 5, the definition of a variance in § 15.2-2201 includes the requirement 
1627 that the strict application of the ordinance would unreasonably restrict the utilization of the 
1628 property. That's in the definition. Now when you get to 2309 subsection 2, you see the 
1629 same provision listed as part of a two-part test separated by an "or". But when you read 
1630 both the definition which has been incorporated by a reference into 15.2-2309, together 
1631 with this first set of tests , it's clear that the general assembly either willing , deliberately or 
1632 not, has now required that everybody who applies for a variance, whether they claim a 
1633 physical condition entitles them to a variance or not, also has to show strict application of 
1634 the terms of the variance would unreasonably restrict the util ization of the property. 
1635 

1636 So how is the BZA supposed to apply the unreasonably restrict tests of the statute? As I 
1637 just mentioned the statutory test in the 2201 , the definition , is whether strict application 
1638 would unreasonably restrict the utilization of the property. A zoning ordinance is not 
1639 unreasonable under the statute just because it will not allow an applicant to do what the 
1640 applicant wants to do. By the terms of the statute the ordinance must unreasonably 
164 1 restrict anyone's use of the property, and if that weren 't the case, now think about why 
1642 that would be, there'd be no need for the BZA. Everybody could come to the BZA, ask 
1643 for a variance simply by saying , "I can 't do what I want to do. Therefore , the ordinance is 
1644 unreasonable." But that's not the purpose of the variance procedure under the statute as 
1645 enacted by the general assembly. If it were , if that were the way the statute was meant 
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46 to be, applicants could rewrite the zoning ordinance enacted by the legislative body, 
parcel by parcel , simply by coming in and applying for a variance. 

1648 

1649 Now there's a second set of tests , and this is , you know, we all hear this on TV all the 
1650 time, "But wait, there's more!" Well , yes and here, in this case, there is more. In addition 
1651 to the first set of tests, the either/or test, you now have five additional tests that a variance 
1652 applicant has to satisfy, and so in addition to meeting that first set of tests , you 've got to 
1653 get through these five , and I'm not going to read all five of these or even going to discuss 
1654 them. The only one I would ask you to focus on this morning is the first test, and that is 
1655 that the property interest for which the variance is being requested was acquired in good 
1656 faith , and any hardship was not created by the applicant for the variance. 
1657 

1658 That's the test that's at issue in the Higgins variance case. And at this point I want to 
1659 pause and give you one additional piece of information that I believe would benefit the 
1660 board . It would benefit applicants to the BZA and would benefit the courts. 
1661 

1662 As part of my duties in the County Attorney's Office I also try cases. For example, John 
1663 Gilbody and I represented the Board of Supervisors in appeal of your revocation last year 
1664 of the Conditional use permit of The East End Landfill. The Circuit Court has upheld your 
1665 revocation of the use permit, and TEEL's appeal is currently pending before the Supreme 
1666 Court of Virginia . 
1667 

68 ow I mention this because one-Gt the issues in the TEEL case in the Circuit Court was- -
69 whether the record at the BZA level contained enough information for the Circuit Court to 

1670 meaningfully review your decision . One thing that trial lawyers hear all the time in court 
1671 is that a court doesn't want to hear the same case twice. And I would bet that you would 
1672 say the same thing. You don't want to hear the same case twice , and so to prevent a 
1673 court from having to remand a case back to you , to create a record that it can then review, 
1674 and to prevent you from having to create the record by hearing the case a second time. 
1675 I wou ld suggest it would greatly benefit you , the parties, and reviewing courts that, 
1676 whatever your decision is, you clearly state the decisions, the reason for your decisions 
1677 on the record , and so that the parties and the courts don 't have to guess as to what the 
1678 grounds for the decision were. 
1679 

1680 And even better for the courts , if you could also state the legal standard that you were 
1681 operating under when you did your decision , that would be helpful , too . Having said that, 
1682 that would conclude my general introduction to the ordinance, and before I talk about --
1683 I'm prepared to stop here and answer any questions, or I'm prepared to address the 
1684 Higgins variance appl ication at this point. Whatever is the pleasure of the board. 
1685 

1686 Mr. Green - How are we supposed to state the legal standard when we're 
1687 not lawyers, and with these you state that changes -- statute was changed 2004, another 
1688 changed in 2015. I'm relatively new. I haven 't -- I don't know -- haven't gotten any 
1689 information , or have I, on these 2015 changes. 

90 
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1691 Mr. Blankinship - Well what you have before you is the most current version , 
1692 2015 version. 
1693 

I 694 Mr. Green - Yes. 
1695 

I 696 Mr. Blankinship - It's in your staff report. The excerpts in the staff report are 
I 697 always the current language. 
1698 

1699 Mr. Tokarz - Yeah , and I don't -- I don 't mean to suggest that you all need 
1100 to know the legislative history of this . All I th ink would be helpful in -- and when I talk 
1101 about talking about the statute, the legal standard . When you , for example, when you 
1702 have an appeal of a decision of the Director of Planning , the statute says you are to decide 
1703 the case based on the terms of the ordinance, and it sets out in the statute itself what it 
1704 is. And maybe the thing that would be helpful would be the staff report to set what the 
I 705 legal standard is in the staff report based on the statute depending on what the case is , 
1706 because it's a different standard for each case. And then you could refer to the staff 
1707 report and say: We're making our decision based on this standard , and we make the 
1708 decision based on these reasons , whatever the reasons are. Whatever the decision is, it 
I 709 just would be helpful for everybody if there's a clear statement in the record as to why you 
11 10 all did what you did . 
171 1 

17 12 

1713 

1714 

Ms. Harris - We also had, at the last meeting , this sheet I'll pass you , Mr. 
Green, that shows changes in the legislation . I found that helpful. 
' - -~ ·-- .... ...... . ., 

1715 Mr. Green - Good, but he also stated that it was confusing. 
1716 

1717 Mr. Tokarz - That what the general assembly -- yeah , what the general 
1718 assembly did . And that's part of the challenge for you as BZA members, because you 're 
1719 being asked to apply statutes which are not totally clear, and you 're being asked to apply 
1720 legal standards that are difficult to apply. For example, there's no engineering way you 
I 72 1 can decide whether an ordinance unreasonably restricts the utilization of the property. 
1722 Your role is very important, because it's your job to , knowing what the legal standard is, 
1723 to listen to the parties, give careful consideration to the information they present, and then 
I 724 apply your best judgement. 
1725 

I 726 The parties are going to have an opportunity to appeal any decision that you make to the 
1727 Circuit Court, but if you have stated reasons that are in accordance with the statute it's 
I 728 likely that your reasons are going to be upheld by the court. But, you know, it's just like 
I 729 reasonable lawyers can disagree about what a statute can mean. Reasonable people at 
I 730 the BZA can disagree among themselves about whether there 's been unreasonable 
173 I utilization or not. All that anybody can ever expect is you apply your best judgement in 
1732 accordance with the statute. 
I 733 

I 734 Mr. Green -
1735 

I 736 Ms. Harris -
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Mr. Green -
1739 

Will you make this PowerPoint available to us? 

Absolutely. In fact , it is part of the record, but certainly. 1740 Mr. Tokarz -
1741 

1742 Ms. Harris - What helped me many years ago was the terminology, the 
1743 confiscation . When I entered the board there were a couple lawyers on the board , and 
1744 they've actually felt, one in particular, that your property should not be seized by the 
1745 government, should not be seized by a municipality, and so this Cochran ruling sort of 
1746 safeguarded that, because before you had to show, you know, that this will cause you not 
1747 to be able to use your property. 
1748 

1749 

1750 

1751 

1752 

1753 

1754 

1755 

1756 

1757 

1758 

59 

Mr. Tokarz - Right. And that really is the benefit of the Cochran decision 
was that it established a pretty much bright line rule . Because you can 't use your property 
under the ordinance for anything. If you 're deprived of all beneficial use, then you 're 
entitled to a variance. The General Assembly, though , removed the words , "approaching 
confiscation" in 2009. Then the Supreme Court has not had a chance to review a variance 
case and apply that language since that time. So, lawyers are in sort of the gray area, 
and I understand BZAs are sort of in a gray area in how they apply the statute. The best 
we can do is try and faithfully follow what the statute says, state your reasons for what 
you do, and then if people want to appeal it, they get a chance to do that in the Circuit 
Court. But it's a difficult task. I would certainly concede that. 

- - . 
60 Ms. Harris - Okay. Any other questions? 

1761 

1762 Mr. Tokarz - And the lawyers -- and it's not just the BZA have trouble . The 
1763 courts have trouble with it and the lawyers have trouble with it. 
1764 

1765 Ms. Harris - Exactly. Exactly. Okay, the unreasonable main test, you 
1766 know, is up for discussion. 
1767 

1768 Mr. Tokarz - Absolutely. 
1769 

1110 Ms. Harris - You know, what is reasonable for one person may not be so 
1111 for someone else, so with unreasonable, which we have in this language here, you know, 
1112 we can be very subjective about it. 
1773 

1774 Mr. Tokarz - Well , you can be subjective within the bounds of reason . And 
1775 this is the point I was trying to make earlier. There is the difference between your 
1776 legislative capacity in reviewing a use permit, and your administrative capacity in 
1777 reviewing variance applications. You really do have a tremendous amount of discretion , 
1778 because it's been given to you by the Board of Supervisors. The Board of Supervisors 
1779 when you are authorized to grant a use permit has said , "We authorize you to grant a 
1780 special exception to our ordinance. " And by state law you 're authorized to impose 

81 conditions on that. So, you basically can hear the evidence and decide what you think is 
2 best under all the circumstances. That's really not the case with a variance. You don't 
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1783 get to say, but we think that you ought to get a variance because we think this is the best 
1784 outcome. The decision really is -- you get a variance because the ordinance has 
1785 unreasonably restricted your utilization of the property. It's a much narrower test. 
1786 

1787 Ms. Harris - Okay. Any questions from board members? What helps us 
1788 up there with the Conditional use permit is that we say, "Should not adversely affect the 
1789 health , safety or welfare of the proposal of the appl ication , or applicant. " But we don 't 
1790 have that with the variance. 
1791 

1792 Mr. Blankinship - That's one of the subtests , but you don't get there until you 've 
1793 already answered the threshold question for the variance. 
1794 

1795 Ms. Harris - Exactly. And then I'm seeing an "or" here, you know, not just 
1796 an "and", but, you know, in the guidelines you just showed us you had an "or". 
1797 

1798 Mr. Tokarz - Yeah . Let me come back to -- That is correct, and this is one 
1799 of the drafting peculiarities of this , is because you got the strict application or the physical 
1800 condition of the property within 2309, but then you 've also said , your exercise of the power 
1801 of granting a variance is to grant a variance as it's defined in 2201. And when you go to 
1802 2201 and it says one of the requirements is that it unreasonably restricts the utilization of 
1803 the property. The only way to apply 2201 and 2209 together, in my view, this is my 
1804 opinion, is in every case you have to show an unreasonable restriction on the utilization 
1805 ~.9f the property. And that's simP.!Y basic statutory interpr~tatio_n. J"he courts have said 
1806 you always have to read all the statutes together to reach a harmonious result. And if 
1807 you could read them all together, that's the way they should be done. Okay. 
1808 

1809 Ms. Harris -
1810 

181 1 Mr. Tokarz-
1812 

1813 Ms. Harris -
1814 

Okay. Thank you . 

Other questions? 

You have a question for Mr. Tokarz? 

1815 Mr. Blankinship - I just have one. I'm not sure if it's a question or a comment, 
1816 but to me this -- the debate about whether the Cochran standard still applies boils down 
1817 to th is: The court in the Cochran decision was interpreting those words "unreasonable 
1818 restriction" and "unreasonable hardship". And those words have changed , they've been 
1819 put in different order, but the statute today still contains all of the same words that re 
1820 contained in 2004 when the Cochran decision was decided. 
1821 

1822 Mr. Tokarz - That I think is true , but what's changed since 2004 is , as Ms. 
1823 Harris has pointed out, the words "approaching confiscation" have been removed . And 
1824 so, when -- and this is my view, because I can only give you my view. Because the 
1825 Supreme Court has not sa id how they would interpret the 2015 amendments. My view is 
1826 that they were reach ing their decision because they had a bright line. The approaching 
1827 confiscation language was in the statute. It's now been taken out of the statute. It still 
1828 contains the "unreasonably restricts the utilization ." I think they would still take a narrow 
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29 view of your variance powers, but would they say now that the test is all beneficial use 
has to be gone before you can get a variance? I think that's the closer call , and I don't 

183 1 pretend to tell you I know how they would rule on it. 
1832 

1833 Mr. Blankinship - And we won't know until they tell us. 
1834 

1835 Mr. Tokarz - Exactly right. And there 'll be a case, I mean, a variance is, 
1836 particularly since the 2015 amendment, you 've seen more variance cases. You're 
1837 going to continue to see more variance cases. The jurisdiction that generates most of 
1838 the Supreme Court litigation seems to be Fairfax, so I expect we'll see something on 
1839 variances coming through the Supreme Court at some point in the relatively near future. 
1840 But until then we're sort of left to guess and to best apply the language as we see it in 
184 1 the statute. 
1842 

1843 Ms. Harris - All right. Thank you so very much. Any more statements 
1844 from board members, or questions? 
1845 

1846 Mr. Green - So, in essence, everything is still subject to interpretation 
1847 and confusing . 
1848 

1849 Mr. Tokarz - I wish I could give you 100 percent clarity. I work with 
1850 engineers all the time, and it's not the same as doing that. We are dealing with the 

51 imprecision of words, as opposed to the precisi0n of numbers. -·-- •. -
52 

1853 Ms. Harris - We thank you. 
1854 

1855 Mr. Tokarz - If you want me to address the particulars of the Higgins 
1856 variance. I can do that now, so then Mr. Condlin can come up and can say whatever he 
1857 wants to say? 
1858 

1859 Ms. Harris - Yes. I think we would rather that you go ahead , please. 
1860 

1861 Mr. Tokarz - All right. Now as I noted on slide 4, and now I'm putting on 
1862 my Director of Planning hat for sure, because this is a reflection of the planning staff's 
1863 staff report to you , the rationale for this. So, I noted on slide 4 the applicant for a 
1864 variance has the burden of proof to prove that it meets the requirements for a variance, 
1865 and that first test is to show that there is an unreasonable restriction on the utilization of 
1866 the property. 
1867 

1868 And the first point I would make to you is that, in our view, the ordinance is not 
1869 unreasonable, because the applicant has a reasonable use of the property. The 
1870 Higgins family agrees that the zoning ordinance will allow the development of one, two 
1871 or three lots on the property, that's 3.96 acres. It's an R-0 , so they can have a minimum 
1872 lot size of 1 acre. They also have the option of selling the property to an adjoining 

73 landowner who can use it as additional acreage for an estate home, and there are two 
74 vacant lots adjoining this property. You all probably know this by looking at the zoning 
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1875 map. Two lots that could -- the owners could purchase that lot and this lot and combine 
1876 it to make an estate home, very nice estate home. And , in addition , this property could 
1877 be combined with the other lots owned by members of the Higgins family that adjoin 
1878 this. There are Higgins family members who are living in this same basic area that was 
1879 originally part of the property that the Kenneth and Mary Higgins family owned in 1991 , 
1880 which I'm going to show you in just a second . 
1881 

1882 Now the applicant has suggested that the cost of constructing a public road to serve the 
1883 property makes the zoning ordinance unreasonable, and I would say to you that I think 
1884 the applicant has this exactly backwards. The only reason we're even talking about the 
1885 cost of constructing a public road is because the lot was created by the Higgins family in 
1886 1995 without any road frontage . At the time, before it was split off in 1995, that property 
1887 was part of a 7.75-acre parcel that had road frontage on Daniels Road . If the lot had 
1888 been created in 1995 with road frontage in accordance with the zoning ordinance we 
1889 wouldn 't be here. And I'm going to show you in just a second that not only was this 
1890 parcel part of a 7.75-acre parcel that had frontage on Daniels Road , it also adjoined 
1891 another parcel owned by Kenneth and Mary Higgins which did have frontage on 
1892 Gaskins Road. So, it had two road frontages that they could have split the property had 
1893 they chosen to do so in compliance with the zoning ordinance. 
1894 

1895 Now the variance application also claims that the applicant is entitled to a variance 
1896 under§ 15.2-2309, because of the physical condition of the property. And as I 
1897 understand the applican!'s position , the lot lin~s of the parcel supposed ly create a 
1898 hardship due to a physical condition that creates the need for a variance. And I would 
1899 suggest to you that argument is based on a misreading of the statute. 
1900 

1901 You do have the authority under the first set of tests to grant a variance to alleviate a 
1902 hardship dealing to a physical condition relating to the property improvement. But the 
1903 words "physical condition" mean what they say. It refers to tangible , physical property 
1904 characteristics ; soils , topography, wetlands. Lot lines are a legal construct. That's not a 
1905 physical condition at all. And , in fact, in 2015 the General Assembly deliberately 
1906 removed the words "narrowness", "shallowness", "size" or "shape" of a specific piece of 
1907 property from the authority to grant variances in 2015 , so this is not a variance case that 
1908 you can grant in our view based on the physical condition of the property. 
1909 

191 o Mr. Blankinship - At the risk of interrupting , the statute also says the physical 
1911 condition of the property at the time of the enactment of the ordinance, and even the 
191 2 property lines were not there at the time of the enactment of the ordinance in 1960. So 
1913 even if you did go along with that argument, it still doesn 't meet that test. 
1914 

1915 Mr. Tokarz - All right, let me go on to sl ide 13. Here we are. And I'm, 
1916 once again, this is a repeat of the slide we had earlier. I'm just going to focus on test 
1917 number 1. And the language here: The hardship was not created by the applicant for 
1918 the variance. Now this parcel -- and this has been laid out in your materials, but I'm 
1919 going to show you some pictures to try and tie it together for you , because I'm of the 
1920 firm view that a picture is worth at least 678 words , and I say that because I wrote an 
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21 explanation of the pictures yesterday, and it was 678 words. I'm not going to tell you all 
1922 678 words, but this was conveyed as part of a 7.75-acre parcel to Kenneth and Mary 
1923 Higgins from Ellen Smith , Ellen Harris Smith , and it was conveyed in 1991 . This is the 
1924 7.75-acre parcel right here. And you 'll see that on the right side is Daniels Road . You'll 
1925 see there is a house. You'll see there's an outbuilding. I think it was a barn. And at the 
1926 time there was a proposed road coming along the left side of the property. 
1927 

1928 Now here's what's interesting . If you look below the 7.75-acre parcel, there's also 
1929 another parcel owned by Mary Higgins and Kenneth Higgins, and this parcel did have 
1930 frontage on Gaskin Road. So, they're not just -- not only own this parcel , they own this 
1931 parcel here, and you can see that better here on slide number 16. The cross-hatch 
1932 portion is the 7.75-acre parcel that was later split. You see the Mary D. and Kenneth 
1933 Higgins parcel below. It's on Gaskin Road , fronts on Gaskin Road , Daniels Road . You 
1934 see they could have divided this property in all sorts of ways to have road frontage on 
1935 Gaskins. They chose not to do that. That was their choice , but they can't escape the 
1936 consequences of the choices that they made when they divided the property. And that 
1937 would be the position that ties into the statutory language of self-created hardship. 
1938 

1939 Slide 17 now is a plat that showed the split of the 7. 75-acre parcel in 1995, and this was 
1940 conveyed by Mary Higgins to the Higgins Family Limited Partnership at Deed Book 
1941 2614 page 561 , and what's in yellow is the subject parcel , 3.96 acres. Now what's 
1942 peculiar about this is there's no road frontage. There is no way you can get to Daniels 

43 Road., and there's no way you can get to Gaskins Road. Why did they do that? I don't 
44 know what the answer was, and I'm not going to try and pretend that I do, but the point 

1945 for you here is, that at the time that this was conveyed to a partnership that was created 
1946 by Mary Higgins as an estate and tax planning vehicle for her family , it was divided 
1947 without any road access, it did not have a minimum lot width, it did not have a front lot 
I 948 line, it did not have a lot width as that term is defined in the ordinance. 
1949 

1950 And since this division was done by an attorney, I believe the BZA can infer that they 
1951 knew at the time this was created it did not comply with the zoning ordinance. And I 
1952 would suggest that that is the only rationale that makes any sense here. They knew at 
1953 the time that was completely landlocked . It could not be developed , because it didn 't 
1954 have 50 foot of public road frontage , did not meet the requirements of the ordinance at 
I 955 the time. 
1956 

1957 Ms. Harris - Mr. Tokarz. 
1958 

1959 Mr. Tokarz - Yes. 
1960 

1961 Ms. Harris - Got a question. On this particular illustration you see the 
1962 point there, that diagram? Is there an access road coming off of that point? 
1963 

1964 Mr. Tokarz - Oh , I don't believe that there is. I think at the time -- this was 
65 the plat from 1991. There was a proposed road here . And you see this -- this is a very 
66 peculiar shape of the lot. It comes up to a little point here, and I think it appears, and I 
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1967 can only say appears, I don't know. That there was a plan for a road to connect from 
1968 Gaskins Road to property over here. Now the property over here, as you 'll see in this 
1969 next illustration -- see here -- here's the same illustration bigger. Gaskins Road right 
1970 here. Here is the proposed road going into this acreage right here. Also owned by 
197 1 Mary Harris -- Ellen Harris Smith . This is what became later the Middle Quarter 
1972 subdivision . That's now the Middle Quarter subdivision , all of this property here. 
1973 
1974 And so, it looks like, and I can only say what it looks like, it looks like the plan was they 
1975 would put his road in here to give road access to all this other property, and maybe the 
1976 thought was that they would have road access to this parcel that they were splitting off, 
1977 but they didn't do that. When they created the 3.96-acre parcel , they didn't put a road 
1978 access there. And that's part of the difficulty that we 've got in this case. They had a 
1979 way of getting road access, but they didn 't use it. 
1980 

198 1 Ms. Harris -
1982 County. 
1983 

1984 Mr. Tokarz -
1985 that --
1986 

1987 Mr. Blankinship -
1988 

1989 Ms. Harris -
1990 

199 1 Mr. Blankinship -
1992 

1993 Ms. Harris -
1994 

And at that time flag lots were legal. Right? In Henrico 

I am not able to tell you that, Ben might be able to tell you 

In '95 they were , yes ma'am. 

Yeah. Okay. And they're not now. - ,. - ....... 

That's correct. That's correct. 

Okay, thank you . 

1995 Mr. Tokarz - One other point I want to address at this junction. The 
1996 applicant also says: Well , we didn 't create the hardship , Mary Higgins did. And , with all 
1997 due respect, that is a very clever, but I submit, an unavailing argument. The parcel was 
1998 split by Mary Higgins to benefit her children . It was conveyed to the applicant, and the 
1999 applicant of the variance was the direct beneficiary of the parcel split. The partnership 
2000 was a willing participant in creating the hardship in 1995. And , therefore , we would 
200 1 submit the appl icant could not escape the self-created provisions of the statute. Now let 
2002 me go to paragraph , I mean , sl ide 18. And this is the last slide, the last diagram. 
2003 

2004 And here is the -- a plat from 2017, in which there is a creation of a 50-foot strip to 
2005 finally get access from this landlocked parcel to Gaskins Road . Now, as you look at th is 
2006 plat, we want you to consider the zoning map that went with your staff report and 
2007 consider how this map and this strange configuration , is just as strange as all the other · 
2008 ways that this Higgins parcel from 1991 was jerrymandered. You 've got these little lines 
2009 squ iggling all over the place all in an effort, apparently, to avoid the zon ing ordinance 
2010 provisions for proper road frontage . And this is just another example of what they have 
2011 done to avoid complying with the ordinance when they easily could have done so. 
2012 
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13 So, in conclusion -- I know you 're glad to hear that -- application of the zoning 
ordinance, in our view, would not leave the subject parcel without beneficial use. The 

2015 3.96-acre parcel can be developed with three single-family dwellings if the partnership 
20 16 constructs a public road to South Gaskins Road . It can be sold and conveyed as 
2017 additional acreage for 10 adjoining parcels . Two of those adjoining parcels are now 
2018 owned by members of the Higgins family, and two other adjoining parcels are vacant 
2019 and can provide public road access. Ultimately, there is nothing unfair for the General 
2020 Assembly to say you cannot create a hardship when you could have complied with the 
202 1 zoning ordinance, and then claim the right to a variance. In the view of the Director of 
2022 Planning, that is the case that is directly before you today. And with that I will stop and 
2023 answer any questions you may have. 
2024 

2025 Ms. Harris - Are there any questions for board members? Thank you so 
2026 very much. Attorney Condlin. 
2027 

2028 Mr. Condlin - Madam Chair, members of the board , my name is Andy 
2029 Condlin , C-O-N-D-L-I-N , representing the Higgins family. Or, actually I actually the 
2030 purchaser HK Development, looking to build one home. 
2031 

2032 I appreciate Mr. Tokarz very much. I find him very thorough , diligent, and above board 
2033 on everything he does, and 96 percent correct. I'll throw a number out there . He and I -
2034 

35 

36 Ms. Harris - Excuse me, Mr. Condlin , before you continue, we heard a 
2037 presentation two months ago from you , right? 
2038 

2039 Mr. Condlin - Yes, ma'am. 
2040 

2041 Ms. Harris - Okay. Is there anything else that you can add and -- like in 
2042 rebuttal to what Mr. Topaz -- Tokarz said or, rather than go through the entire 
2043 presentation that you did before, because I know that's pretty lengthy, and we did spend 
2044 quite a bit of time listening to your presentation month before last, so you have any 
2045 rebuttal , in other words , do you want to do the entire presentation? 
2046 

2047 Mr. Condlin - Madam Chair, I'm not planning on doing the entire 
2048 presentation , but there's a lot of information provided by Mr. Tokarz. I, quite frankly, 
2049 guess I misunderstood back in January how this was going to proceed . I was prepared 
2050 to make a presentation to answer the questions that were brought up by the board at 
205 1 that time. I wasn 't prepared to do a rebuttal per se, although I've been listening and 
2052 calculating. So yes , ma'am, I would like to address a couple things. One, as a rebuttal , 
2053 but also as what I would consider some new information based on things that were 
2054 asked and that come forward , if that's alright. 
2055 

2056 Ms. Harris - Okay, that's great. 
7 
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2058 Mr. Condlin - But I understand the concern for time, but that was a lot of 
2059 information . And I've been complaining about the concern about having been very 
2060 involved in the 2015 changes in the ordinance how, quite frankly, Henrico -- very 
206 1 specifically Henrico versus other jurisdictions -- have interpreted the legislative changes 
2062 in response to Cochran. So, when we talk about -- and if you remember, I brought up 
2063 the case out of Staunton , because the staff reports specifically said circuit court ruled in 
2064 2004, therefore this is the same variance you must follow that. 
2065 

2066 And in the Staunton case, and I think the staff report now says: Yeah , that's right. The 
2067 law has changed. The standards have changed . And you yourself, I believe, asked the 
2068 question, "Well , what changed between 2000 when Cochran was interpreting the code 
2069 in 2000 versus" -- you know, I say 2018. In essence it's 2015, with the major changes. 
2010 And those changes were specifically because of Cochran . So I'm going to disagree 
201 1 respectfully with Mr. Blankinship and Mr. Tokarz with respect to I think it's very clear that 
2012 the General Assembly based on the hearings at the time, based on the language that 
2073 was removed , based on the language that was used , that specifically say Cochran no 
2074 longer applies with respect to the rules approaching confiscation . 
2075 

2016 Cochran has been specifically overruled by the terms. And this is very simple, and I 
2077 know we talked about it, and it is a complicated area. What we're looking at: is it an 
2078 unreasonable restriction by the code or is there hardship. And we can get into the 
2079 nuances, as Mr. Tokarz did , and I'm going to respond to those. But those are the 
2080 si~.e_le answers. _ . ___ ~--
208 1 

2082 But I'm going to pass out, if I may, and this is just something you asked about, and this 
2083 is a comparison of the code of 2309.2. I had in my application the wrong reference , I 
2084 think I called it 2209 , but it's 2309. 15.2-2309, and it's just a, specifically if you look at 
2085 this -- and I'm not going to go over any of this other than all the red is what's changed 
2086 on your standards from 2000 to 2018. I've highlighted a couple of significant items, 
2087 which quite frankly this board has already heard from Mr. Tokarz, where I've talked 
2088 about a variance may be granted if it's unreasonably restriction or it's to alleviate a 
2089 hardship. I mean these are all the changes that have happened . I would say Cochran -
2090 - and I tend to be able to read lined copy, because I do it for a living . This is 15.2. I 
209 1 think you already have a clean copy. Is that right? Of --
2092 

2093 Mr. Green - I think, yes. 
2094 

2095 Mr. Condlin - Okay. This is the clean copy, (*1 :40:00 indiscernible) don't 
2096 have to look at all that, you know, mess from 2000 to 2018 . And I didn 't highlight any of 
2097 this , but as Mr. Tokarz pointed out -- he did a, by the way, fantastic job of outlining 
2098 exactly what the code said and how it says it and going back and forth . But under 
2099 paragraph -- under the third paragraph , or under subsection 2, if the evidence shows 
2 1 oo that the strict application would unreasonably restrict the utilization of property or 
2 101 granting of a hardship, a variance would alleviate a hardship due to a physical condition . 
2 102 I agree with all that. 
2103 
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04 With respect to the code I would disagree. And I can go back to Mr. Tokarz's 
PowerPoint if you find necessary. I find it that it says based on the interpretation of the 

2 106 ordinance, I can prove an unreasonable restriction and I'm done. I don't have to prove 
2 107 a hardship. I don 't have to prove a good faith value, or good faith , that it was acquired 
2 108 in good fa ith . I don 't have to prove that it's not detrimental , if I just prove unreasonable 
2 109 restriction . 
2 11 0 

2 111 I understand Mr. Tokarz, and I'm going to say first one, the General Assembly never 
2 11 2 crafts anything that's easy to read , and this is a little difficult to read . And Mr. Tokarz is 
2 11 3 taking the position that whether I'm asking for unreasonable restriction or a hardship I 
2 11 4 still have to prove those five items. I'm saying I don't, but I don't really care , because I 
2 11 5 can prove all five items, regardless. I think we qualify for a hard -- for an unreasonable 
2 116 restriction and I think we qualify for an undue hardship, to alleviate a physical harm. So 
2 117 -- and I wanted to just touch on those things specifically as I go through . 
2 118 

2 119 But, regardless of that, I do think that it's a very -- really simple -- very simple standard . 
2 120 Is the, "Is what has occurred an unreasonable restriction?" And Mr. Tokarz has gone 
2 121 through and identified a long history and has -- and I don 't want to use the word 
2 122 "accused", but certainly has made -- insinuated that there's some nefarious way to try to 
2 123 avoid everything . Quite frankly this has come about in a very simple way with respect to 
2 124 this property, and unfortunately when he talks about the Higgins family and the Higgins, 
2 125 there's only one other lot that is owned by the Higgins family . It is -- was Ralph Higgins 

26 right here. All the other lots are owned by other -folks . That may or may not matter, I ., 
27 just wanted to clarify that point. 

2 128 

2 129 But he also points out there's many ways , there's extra lots, this could be part of that lot. 
2 130 Quite frankly , the Higgins family could buy this entire property, tear down all the houses, 
2 13 1 and re-subdivide . We could talk ad nauseum for ever and ever about all the possible 
2 132 ways, but what we've got is a situation that's brought here today, and I just wanted to 
2 133 respond specifically to the staff report and Mr. Tokarz. 
2 134 

2 135 First of all , I'd like to hand out a map. These are all of the property owners that 
2 136 surround this area . There have been , orig inally, some folks that were -- didn't, quite 
2 137 frankly, know what we were asking for and that we wanted to limit to one house. 
2 138 Thought we were asking for another variance and they're sending letters about position. 
2 139 I believe that anyone who called in opposition has now sent in a letter and all this yellow 
2 140 shows all the property surrounding us that are in support of our variance request, and 
2 14 1 the ones that have been shown with a red asterisk actually are folks that have been 
2 142 here, either in January, February or today, to come and support. You know how 
2 143 unusual that is for people to come in support. And I'm going to give it to that point and 
2 144 the reason of that support in just a second . But to go to the point of -- and that really is 
2 145 my, ultimately, to talk a little bit about the Higgins, specifically , application and respond 
2 146 to Mr. Tokarz with respect to the specifics of the Higgins application . 
2 147 

48 Just because it's allowed , and yes , I agree, right now we could build a 50-foot road , 260 
49 feet in length to serve one home. I would propose to you , that just because it's allowed 
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2 150 by right doesn't make it the right thing to do, and that it's an unreasonable restriction . 
2 151 And the last time that we were here I presented to you the fact that we could build -- we 
2 152 could dedicate this strip and put a private drive on there , and zoning has said that would 
2 153 be permitted by zoning . Department of Public Works says we have allowed that in the 
2 154 past, and in fact on our website we have an agreement -- I handed it out, I have another 
2 155 copy if you 'd like to see it -- an agreement that says if you have a private drive on a 
2 156 public right-of-way these are the terms, and we're willing to live by those terms. Yet 
2 157 public works -- the county denied that. 
2 158 

2 159 So, it's not like I don't have other alternatives, I do. The zoning ordinance says I can put 
2 160 a private drive on the publ ic right-of-way, and I'm good to go. We're willing to dedicate 
2 161 a public right-of-way, we're willing to meet the public work standards that are published , 
2 162 and yet we're not allowed to , because the county denied us that right. They said they 
2 163 wouldn 't accept that and wouldn 't issue a building permit. We can 't just look at it from a 
2 164 zoning standpoint. When we talk about an unreasonable restriction that's the county. 
2 165 That's the county imposing upon us an unreasonable restriction in that they refuse --
2 166 they allow other people to do it. They put it on their website , it would meet zoning , but 
2 167 I'm not allowed to do it. So, when we subdivided all this property that was certainly 
2 168 something that we could -- we could have available. 
2 169 

2 110 We also talk about, and I didn't realize I was hitting an incorrect term with a Hinson 
2 111 bubble, but I also talked a little bit about we could make a cul-de-sac lot. Flag lots are 
2 112 not allowed , but specifically since 1999 cul-de-sac lots are allowed . And I received from 
2 173 zoning , and I received- from public courts , I handed it out last time, I'm willing to hand if 
2 174 out again, I have a copy, where we can do a modified cul-de-sac. Which is just a little, 
2 175 for lack of a better term , it's a little stem with a modified cul-de-sac, and have this as a 
2 176 cul-de-sac block. Again , denied by Public Works. Other people have done it, we 're 
2 177 allowed to do it by zoning , we're allowed to do it by policy of Public Works, but Public 
2 178 Works said , "We don't want that. " Without explanation . Again , is that an unreasonable 
2 179 restriction? I would contend that it is. 
2 180 

2 181 The second point regarding a hardship . And I just want to point out that there -- Mr. 
2 182 Tokarz is correct in a couple points. That we do agree that of the five standards we 
2 183 agree that they meet -- we meet four of them. We disagree with the fifth one regarding 
2 184 good faith acquisition . But, there is something very important that the question is what 
2 185 would be the detriment to the community surrounding us, and it would be more of a 
2 186 detriment to put in a 50-foot wide, 260-foot long public road to serve one lot, which is 
2 187 what we have the right to do. In order to do this , versus a private drive. 
2 188 

2 189 It's a greater detriment to get denied a variance, wh ich is completely different. Mr. 
2 190 Tokarz ta lks about the applicant, and I apologize if I ever said this , and I may have said 
2 191 it, but I apologize. It's not because of the cost of the road . The only reason I brought --
2 192 that we 're asking for a variance -- the only reason I brought up the cost is if we 're 
2 193 required to build a public road it's going to cost an excess of $450,000, and a 1-acre lot 
2 194 in this area costs about 270 . It makes no sense to build a $400,000 plus road for 
2 195 200 ,000 -- for $250,000 lot. I have to subdivide into three lots in order to even have a 
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96 chance. And you asked the other gentleman, "How do you make money?" I'm still not 
197 sure that makes money, but in order to have even a chance I've got to subdivide it into 

2198 three lots. Which I have the right to do, there 's another option . And I totally agree with 
2 199 that. We have the opportunity to build a cul-de-sac and put in three lots. The neighbors 
2200 are all here because they think that's a horrible option . The block property owners think 
2201 that's a horrible option. All we 're asking for is to be able to can we please build one lot 
2202 and have a private drive over that? The answer is by zoning , yes , I can if I dedicate the 
2203 public road . But then I can 't do it because Public Works says I can 't. So, I have other 
2204 opportunities, and other options, but the county is telling us I can 't do it. 
2205 

2206 With respect to the good faith -- and I understand the long history of where this came 
2207 from , I would ask you again to look at the situation , whereas this property -- and you can 
2208 see where the old road was going to go when all -- before all this was subdivided , and 
2209 the Higgins Family after some other property was sold in the area , decided to do 
2210 something -- do things a little differently. And this is where we came before this very 
2211 body in 2001 and received a variance. 
2212 

2213 This lot was created by right -- and , by the way, Daniels Road , when he talks about 
2214 public access, Daniels Road is a private road . There is no other lots allowed on that 
2215 road , period. So, it's a little bit disingenuous to say that it has other access on Daniels 
2216 Road , and we can subdivide; we cannot use Daniels Road for a subdivision . 
2217 

18 Given that fact, the Higgins Family haGI this property, this property, this property, this - . 
19 property and this property. This one was created by right; this one was created by right. 

2220 In 2001 a variance was approved for this lot, this lot, and this lot by the BZA. The circuit 
2221 court Judge Hicks said, "I'll approve this one, I'll approve this one, but I'm not going to 
2222 approve that one. " So, what we have is a situation where allowed variances approved , 
2223 by right, variance is approved , by right, and what's left over? What you 're looking at 
2224 today. So, to say that we created all of this and that the good faith that we could have 
2225 done things differently; the BZA did things differently, the circu it court did things 
2226 differently, and all we're asking for is what's left over is all we 've got. Everything else is 
2221 approved. We're not trying to get away with anything . Everything else was approved 
2228 by the both BZA and the Circuit Court to meet the standard . When a variance is 
2229 granted that now meets the ordinance standards. 
2230 

2231 And so, we're stuck with the situation where these houses were relied upon. We 
2232 thought we had other opportunities, we had access, we thought we could put a private 
2233 road on a publ ic right of way, there are other opportunities. So, we aren 't trying to get 
2234 away with anything , but the variances themselves created the situation which we found . 
2235 If the variances were not approved , we would have had to go back and re-subdivide this 
2236 in a different way. Probably put in a cul-de-sac. But the real ity of the situation is that 
2237 the -- I'm sorry? No, I thought you asked a question . But the reality of the situation is 
2238 that the variances were approved , and what was left over is the very lot that we're 
2239 presenting to you today. 

0 
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224 1 So again , the last thing that I would provide to you is that what is an unreasonable 
2242 restriction and what is a hardship are the two standards we're looking at. I have to meet 
2243 either an unreasonable restriction , and Mr. Tokarz has talked about you have to read 
2244 the ordinance as a whole , and I agree with that. But also, a legislative intent is that the 
2245 specific controls the general. A general definition of a variance refers to an 
2246 unreasonable restriction , but the specific which controls the general -- the specific says I 
2247 either have to show -- and I get a variance by showing an unreasonable restriction , or a 
2248 hardship due to a physical constraint. 
2249 

2250 The one thing I forgot to address, sorry. I get all pepped up and rolling on these things. 
225 1 The hardship, talked about good faith , also about whether shape is an allowed 
2252 standard . It is true , it's interesting , when you read the -- read the legislative history and 
2253 you watch the hearings, the reason they took out the terms specifically to define 
2254 physical characteristics such as shape and the other standards that I can think of off the 
2255 top of my head. But I'm thinking specifically of shape. They took those out because the 
2256 general assembly did not want to confine the BZA to those specific standards. The 
2257 thought was, based on Cochran, if you list what physical considerations are, then those 
2258 are the only things that the BZA will look at versus if you take them out and just call it 
2259 physical considerations , then they can look at anything that they deem to be 
2260 appropriate, and then it can be determined. 
226 1 

2262 So instead of deleting shape, and therefore you can 't consider shape, the answer is 
2263 they deleted shape because you can consider shape as well as size as well as 
2264 topograph ic i ssues, as well as any other physical con siderations that you believe a re 
2265 appropriate. And , in this instance, I would point out when you take a look at all the 
2266 variances that were approved , and all the by-right lots, this certainly has a unique and 
2267 odd shape. 
2268 

2269 When you take into consideration the fact that there is a stream in this area , a wet area 
2270 in this area , environmental area, putting in a 50-foot-wide road as opposed to a 14-foot 
227 1 driveway, has environmental impacts. Again , these are what I would contend are 
2272 physical matters that are appropriate for the BZA to consider. So, under a hardship I 
2273 bel ieve the good faith test is met. I believe it would be a greater detriment not to give 
2274 the variance. I believe that there are physical considerations that you 're allowed to look 
2275 at, including the shape that are a result of the variances that were granted by this BZA 
2276 and approved by the circuit court , leaving only this one lot. 
2277 

2278 I believe we also meet the unreasonable restriction on the utilization of the property. 
2279 think it's absolutely -- I can 't even wrap my head around how ridiculous it is that in order 
2280 to use this for one lot, one home, I've got to build a 260-foot-long public road. That that 
228 1 apparently is the only way. Now Mr. Tokarz's can give you 17 different ways to use this 
2282 and combine it with other lots and make it an estate lot. This is what's left over, this is 
2283 what's owned . We would like to use it for one home, and in order to do that per the 
2284 county, not the zoning ordinance, but per the county I've got to use it by building a 
2285 public road . I can 't afford to do that based on the numbers. I'm going to have to now 
2286 put three lots in. That totally changes the character of the area . 
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And one thing I wanted to point out was that in that character of the area you can see 
2289 there are already stem lots in this area, and you can also -- and I've got an existing 
2290 conditions map. I'm just going to stay on here for a little bit. Here's our property. And 
229 1 so, when you talk about the character of the area you can see there's a home right next 
2292 to it, and there is another driveway, there's plenty of long driveways in this area , you 
2293 can look over there. There's where the stem lot is up here, and you 've got this public 
2294 road. This is what they're asking us to build on this little stem lot here next to this home. 
2295 

2296 This is what it would look like if we put a public road in here. And this is not an 
2297 engineer, this is Andy Condlin at 5:30 in the morning just copying this and putting it over 
2298 there. That's all I did is I took the same road and put it over there, and you put the cul-
2299 de-sac. That's what they want. There's nothing in this area that has one lot served by a 
2300 public road . There's a -- every public road serves multiple lots. There's nothing . 
230 1 There 's certainly plenty of driveways, is what this would look like, and I ask you that --
2302 look at the impact of that on the character of the area and the adjacent properties and 
2303 what's going here. 
2304 

2305 

2306 

2307 

2308 

09 

IO 

23 I I 

I'm not quite sure why the county attorney is so adamant aga inst this , other than he has 
to protect -- and I understand he has to protect the county ordinance. But there is a way 
for it to protect the county ordinance. If Public Works would have approved either a 
modified cul-de-sac, or this situation, we wouldn 't be here today. But the real answer is 

--if you look at the emails. that I-presented back in January, they encourage us to come 
and go to BZA. You always have a variance. You're our place of last resort. 

23 12 The neighbors are all here. If you could all raise your hands, please. The neighbors 
23 13 are all here because they don't want three lots, and the reality is they don't want a 
23 14 public road , either. Putting a public road in here will destroy the entire character of the 
23 15 area. And I think that's an unreasonable restriction. Forget everything else I've said , 
23 16 let's cut right to the chase, I think it's an unreasonable restriction for the county to 
23 17 require a public road to serve one -- woops, wrong way. There 's my map, right there. 
2318 Serve -- to serve one lot. And I understand we can do it, but just because we can do it 
2319 doesn't mean we should do it. This body has the authority, and Mr. Tokarz talked about 
2320 appeals , this body shouldn't worry itself about appeals , it should worry about doing 
232 1 what's right under the framework, the character of the law, and the framework of the law 
2322 says it's an unreasonable restriction and I'm -- and I'm contending to you this is an 
2323 unreasonable restriction from a county to take the position . You can do a private drive 
2324 on a public road , but we're not going to let you . You can do a mod ified cul-de-sac, but 
2325 we're not going to let you . Those are ways to meet the zoning ordinance. 
2326 

2327 Mr. Green -
2328 

2329 Mr. Condlin -
2330 

I have a question for you . 

Yes, sir. 

., 1 Mr. Green - Under this situation three houses would go in that 
32 subdivision . Correct? Potentially. 
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2334 Mr. Condlin -
2335 

2336 Mr. Green -
2337 

You could do a subdivision , yes sir. 

The property back behind it. 

2338 Mr. Condlin - We could subdivide this into three lots by right, yes sir. We 
2339 just th ink that that would --
2340 

234 1 Mr. Green - So where would the road tie into that? 
2342 

2343 Mr. Condlin - That would be this road right here. We can put this road in 
2344 here and make three lots that way. 
2345 

2346 Mr. Green - Three lots --? 
2347 

2348 Mr. Cond lin - Well , we can put one lot right here, that'd be one property 
2349 line, that could be like -- they'd have to be 1-acre lots, and I've got 3.9 acres, so that'd 
2350 be -- part of it would be going towards a road and , I mean, I didn 't bring that plan out, 
235 1 but we -- I think everyone's looked at it and said you can make three lots out of here, it's 
2352 just that they would -- if you look at the size of the lots next to there , it would certainly be 
2353 different, but it certainly could do it, we just don't want to do it, and it doesn 't make any 
2354 sense to require a public road to serve one lot. We can also do one lot. 
2355 

2356 M-r.Gre·en - No. I'm saying' looking at that -- the cul:de=-sac, th·e land 
2357 back behind it, you would then subdivide into potentially three lots? 
2358 

2359 Mr. Condlin - Yes , sir. 
2360 

236 1 Mr. Green - You all want to put just one lot back there. 
2362 

2363 Mr. Condlin - We just want to put one lot back there . Yes , sir. We would 
2364 like --
2365 

2366 Mr. Green - So in order to get there, they would still have to build some 
2367 additional driveways. 
2368 

2369 Mr. Condl in - To -- well , if this were three lots, we'd have -- well , whether 
2370 it' s one lot or three lots, there 'd have to be a driveway here to the home. Just like there 
237 1 is on any of these. You can see there's a driveway there off of this road or, you know, 
2372 off of this cul-de-sac. It'd be the same thing if it's one driveway or three driveways. If 
2373 it's one lot I still have to bu ild this same road . If it's three lots I still have to build this 
2374 same road , regardless . And that's my point, is that if I'm going to build this road I'm not 
2375 bu ild ing one lot, I'm build ing three lots, and when you build a public road this close to 
2376 this home -- it's within 50 feet of this home, and right here -- so now it's just serving one 
2377 lot, or three lots. 
2378 
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79 I just want to build one lot and the county's answer is , "Good , build a publ ic road ." And 
I'm like, don't want to build a public road , can I dedicate the right-of-way and build a 

23 81 private drive? Zoning says yes , Public Works policy says yes , their website says yes , 
2382 but they've turned us down. I've got the letter and I can provide it for you. The county 
2383 has officially said , "We don't want to do that, because we've had other problems. We've 
2384 done it before, and we've had problems." Well then why have it in your policy? Why 
2385 allow it by code? Why allow it otherwise? That's an unreasonable restriction in and of 
2386 itself. So -- And then the last item is a hardship. Is just, you know, the good faith , and 
2387 I'd be happy to , you know, answer any questions. I've kind of gone around it. 
2388 

2389 Mr. Reid - Mr. Condlin , as I understand it, you 're working with Mr. 
2390 Johnson and his group, who want to develop that piece of property --
239 1 

2392 Mr. Condlin - Build a home on there, yes sir. 
2393 

2394 Mr. Reid - Well , I drove by there the day before yesterday, and I saw a 
2395 sign -- Charlie Rose has a sign there , a for sale sign. What--? 
2396 

2397 Mr. Condlin - Can I ask John? I don't know about that. And as he's 
2398 coming up Id' like to hand out proposed conditions that regardless of who owns it -- one 
2399 of these conditions basically say if this gets approved this is what we would suggest, 
2400 that only one dwelling. We couldn 't subdivide it ever. Only one dwelling , only one 

o I private drive, that's it. That's our -- these are the conditior:is I think make a lot of sense, -
2102 and that's why some of the neighbors are -- most of the neighbors are agreeable to this . 

2403 

2404 Mr. Robertson - My name is John Robertson , R-0-B-E-R-T-S-O-N. And just 
2405 to answer your question , Mr. Reid , the sign Charles Rose, we -- I represent the 
2406 HomeKeepers Development Company, and we are acquiring that property from the 
2407 Higgins Limited Family Partnership. Charles Rose is basically the marketing 
2408 representative for the Higgins Family Partnership, so we'd be buying it from the Higgins 
2409 Limited Family Partnership. You know, they have the realtor to represent them, so 
24 10 that's why that sign is there . 
24 11 

24 12 Mr. Reid- Thank you , sir. 
24 13 

24 14 Mr. Robertson - Sure. 
24 15 

24 16 Mr. Condl in - But they've got a -- they've got a contract to bu ild one home, 
24 17 which is why we're here. That's why their HK Development is asking for that, 
24 18 specifically. 
2419 

2420 Ms. Harris - All right. The question was asked . We didn't swear in Mr. 
2421 Robinson , but I think because it's a public hearing --
2422 

3 Mr. Blankinship - Yeah . This is not actually a public hearing . We're just 
24 hearing from the attorneys , but that was in answer to a question from a board member. 
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2425 

2426 Ms. Harris - Okay. 
2427 

2428 Mr. Robertson - I could be sworn in now if you 'd like to. 
2429 

2430 Ms. Harris - No. No, we're done. We're done with that. Did you address 
243 1 all the remedies that Mr. Tokarz mentioned? 
2432 

2433 Mr. Condlin -- All of the -- I'm sorry. 
2434 

2435 Ms. Harris - Remedies , the other things that you could do beside what 
2436 you are proposing. 
2437 

2438 Mr. Blankinship -
2439 

2440 Ms. Harris -
244 1 

I believe he has. 

Okay. 

2442 Mr. Condlin -- I guess I'm just -- I'm going to go back to my original slide, if 
2443 I may, which is right here. I believe Mr. Tokarz said we could attach it to the adjacent 
2444 lot. True. We could also build a public road . We could also buy this property and buy 
2445 this property and buy that property and tear down the houses. I mean, there 's plenty of 
2446 options, Mr. Tokarz's mentioned a couple. Again , I think that's a little disingenuous, 
2447 ·-~· because there's probably 100 o,e_tions that could hap£?~n ?ut he! e.-. The reality of the 
2448 situation , I guess, and my point, is that the BZA approval of the variances and the circuit 
2449 court approval of those variances created this lot, that's what's left over. All these other 
2450 lots are conforming lots. They all have approval based on what they're allowed to. 
245 1 

2452 Mr. Tokarz talked about Daniels Road . We can 't put any more lots on Daniels Road . 
2453 It's a private road . Those are all legally nonconforming , but they're allowed because --
2454 but I can 't put any more, so we could re-subdivide this entire area , but the reality of the 
2455 situation is we've got one lot left over that has public road frontage , and we could bu ild a 
2456 public road . I think it's within the power of this BZA to find that what I described is an 
2457 unreasonable restriction . I also find it within the power of the BZA to say there is a 
2458 physical hardship because of its shape. It was done in good faith because of what 
2459 happened with the variances, and it would be permitted otherwise. 
2460 

246 1 Mr. Green - How can you say you can buy some of the other properties? 
2462 I mean, that's -- I mean, if that's -- and you can --
2463 

2464 Mr. Condlin - Yeah , I -- well , Mr. Tokarz says we can buy this property and 
2465 attach it to ours. I mean, he's asking me to do the same thing . 
2466 

2467 Mr. Green -
2468 

24 69 Mr. Condlin -
2470 
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71 Mr. Green - I mean , you just can 't say I'm going to buy something and --

2473 Mr. Condlin - I agree. I agree. My point is that just like his other 
2474 alternatives, I've got plenty of alternatives. We can dream all we want, but it's about a 
2475 monetary issue. You can't just go around buying property or changing lot lines. The 
2476 answer is all of these were approved by the variance, and what we have in front of us is 
2477 I can either bu ild a public road , which I think is totally changing the character of the 
2478 area , or I could do what public works allows of other policy, what zoning allows, by 
2479 putting a private drive in a public right of way, but they won't let me. They won't accept 
2480 that public right of way. The county will not accept that right of way. There's nothing I 
2481 can do to force them to do that. Even though they've done it before, even though it's in 
2482 their pol icy, even though it would mean zoning , so there's another alternative. But I 
2483 can't do that, so now I'm -- and they say, "Go get a variance." So that's what we're 
2484 doing , and I believe it's within your power. I think that's an unreasonable restriction on 
2485 our use. 
2486 

2487 Ms. Harris - Okay. Attorney Condlin , I think you 've said that several 
2488 times. 
2489 

2490 Mr. Condlin - Yeah , that's one of the standards, and I just want to make 
2491 sure we're hitting it. 
2492 

93 Ms.,Harr-is - So, yeah . I think you did address the question f.r:om board 
,i94 members. Is there more questions? 

2495 

2496 Mr. Bell -
2497 

2498 Mr. Condlin -
2499 

Get back to the others, sorry. 

Yes, sir. That one? 

2500 Mr. Bell - Yes, with the weird shape, the weird shape in the lot there. 
2501 So, from what I've heard and if I'm wrong please correct me, is that the county 
2502 variances created that, in essence, because of when the variance was granted that 
2503 piece of property is what's left over. 
2504 

2505 Mr. Condlin - Yes, sir. 
2506 

2507 Mr. Bell - Okay, so zoning created that, and then in the Code, you 
2508 disagree about what the Code said in terms of the interpretation of how you can handle 
2509 odd-shaped lots. 
2510 

2511 Mr. Condlin - Yes, sir. 
2512 

2513 Mr. Bell - That's right. And you want the county to take and put a road 
2514 in for one house? One lot? 

15 
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25 16 Mr. Condi in - No, sir. The county does not put the road in , the 
25 17 homeowner, the lot owner, has to put the road in , in order to develop a home on that lot. 
25 18 They have to put a public road in for about a half-a-million dollars. 
25 19 

2520 Mr. Bell - I guess, and then from there the maintenance of that road --
252 1 

2522 Mr. Condlin - That would be on the county's . Yeah , once it's dedicated --
2523 yep. 
2524 

2525 Mr. Bell - So, the county's a problem. They want you to put a road in , 
2526 then they want you to put a road in for three houses, to be maintenance --
2527 

2528 Mr. Condlin -- No, for one house, sir. 
2529 

2530 Mr. Bell - Because they created variances on lots, they created a 
253 1 shape of land that is disagreeable the way it's interpreted , and it could be used if it's 
2532 interpreted your way. 
2533 

2534 Mr. Condlin -
2535 

2536 Mr. Bell -
2537 

Yes, sir. 

Thank you. 

2538 Ms. Harris - Okay. And in all fairness to the people who submitted 
2539 emails , the citizens , residents. I think mosf of u·s read fliem from the last meeting that 
2540 dealt with this . We could see that their objection was reversed , because they said , "I 
254 1 have a choice of several homes, or one home." And my objection would have been 
2542 reversed , too, if that were my choice. But and so I think we got that. Okay. 
2543 

2544 Mr. Condlin - Yeah, and then we'll look beyond that, just one step further, 
2545 they're also objecting to one home with a public road serving one home, because that 
2546 changes, if you look at that one home, that changes not only the character of the area, 
2547 but the character of these two lots. So they -- they're saying it just doesn 't make any 
2548 sense from that standpoint. 
2549 

2550 Ms. Harris -
255 1 

2552 Mr. Reid -
2553 

2554 Mr. Condlin -
2555 

2556 Mr. Reid -
2557 

Okay, all right. All right, and we thank you and thank --

Is that different from the street down here, Middle Quarter? 

Sure. 

I mean your road . I mean --

2558 Mr. Condlin - Well , these are serving multiple lots versus coming -- there's 
2559 all of these homes that are adjacent to that road are facing that road , versus the side 
2560 yard , right? In that situation , and they're being served by that same road. This home 
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6 1 and this home are being served by Gaskins Road , not the middle road . And then this is 
coming through and they're serving multiple home versus just one. 

2563 

2564 Ms. Harris - Any more questions from board members? We thank you , 
2565 Attorney Condlin . You know, we heard you two months ago, and we needed the 
2566 county's presentation. We heard them today, and then we heard you again with the 
2567 rebuttal and addressing our concerns. Now I believe that concludes this case. 
2568 

2569 All right, so we're getting ready to move to the -- thank you for coming in , both you and 
2570 Attorney Tokarz and Mr. Robinson. We thank you for -- and the citizens who took the 
2571 time to come out to see just what would happen. And we are going to vote on all of 
2572 these cases at the conclusion of the meeting, but right now we're going to take a recess 
2573 for five minutes. 
2574 

2575 [After the conclusion of the public hearings, the Board discussed the case and 
2576 made its decision. This portion of the transcript is included here for convenience 
2577 of reference.] 
2578 

2579 Ms. Harris - Okay. variance 4. What is the pleasure of the board? 
2580 

258 1 Mr. Reid - We've heard a lot of discussion , I think, the last three months 
2582 about legal cases concerning variances , but I think that this variance goes back to the 

83 - very beginning when the Higgins Family subdivided the property the way they did . And 
)84 without any entrance to either Daniels Road , which is a private road , or Gaskins Road . 

2585 And I think it was a self-created problem, and I vote that we decline it. 
2586 

2587 Ms. Harris - Okay. Is there a second to this motion? 
2588 

2589 Mr. Bell - I second it. 
2590 

2591 Ms. Harris - Okay. It's been moved and property seconded that we deny 
2592 variance 4. Any discussion on this motion? I think we did a lot of discussing when we --
2593 for the last few months about this. And I'm glad we did have a discussion. I'm glad we 
2594 did have the attorneys in , because certainly that would help us in future cases. Any more 
2595 discussion on this particular motion? Okay. All in favor of denying variance 4 say aye. 
2596 Those opposed say no. The ayes have it and so ordered . 
2597 

2598 After an advertised public hearing and on a motion by Mr. Reid , seconded by Mr. Bell , the 
2599 Board denied application VAR2019-00004 HIGGINS FAMILY LIMITED PARTNERSHIP 
2600 requests a variance from Section 24-94 of the County Code to build a one-family dwelling 
2601 at 916 S Gaskins Rd (Parcel 738-732-0576) zoned One-Family Residential District (R-0) 
2602 (Tuckahoe). The lot width requirement is not met. The applicant proposes 50 feet lot 
2603 width , where the Code requires 200 feet lot width. The appl icant requests a variance of 
2604 150 feet lot width. 

05 

06 
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2607 Affirmative : 
2608 Negative: 
2609 Absent: 
26 10 

26 11 

26 12 [A Break was Called] 
26 13 

Bell , Green , Harri_s, Johnson, Reid 5 
0 
0 

26 14 [At this point, the transcript continues with the public hearing on the next case.] 
26 15 

26 16 

26 17 Ms. Harris - Mr. Blankinship, would you call the next case? 
2618 

2619 Mr. Blankinship - All right, this is variance number 3, Mann Kidwell Shade 
2620 Corporation , which was also head in January and deferred in February. The public 
2621 hearing has been held , but we did want to hear some additional comments from the 
2622 attorneys involved , so Andrew Newby, of the County Attorney's Office is going to begin . 
2623 

2624 VAR2019-00003 MANN KIDWELL SHADE CORP requests a variance from 
2625 Section 24-94 of the County Code to build a loading dock and canopy at 6011 W Broad 
2626 St (WESTWOOD) (Parcel 770-7 41-2406) zoned Business District (B-3) (Brookland). The 
2627 rear yard setback is not met. The applicant proposes 10 feet rear yard setback, where the 
2628 Code requires 40 feet rear yard setback. The applicant requests a variance of 30 feet rear 
2629 yard setbac~.:.. _ _ , -·- __ 
2630 

263 1 Mr. Newby - Madam Chair, members of the BZA, my name is Andrew 
2632 Newby, N-E-W-B-Y, with the County Attorney's Office. You 've had enough law for this 
2633 morning . We're not going to rehash the law on variances. We're going to jump right into 
2634 the facts of this case as it appl ies to the law which you 've already heard . So, we're going 
2635 to ask questions you 've heard a number of times this morning , "Does the zoning 
2636 ordinance unreasonably restrict the use of this property?" 
2637 

2638 There's the property there. You 've got your business. You 'll recall what they want to do 
2639 is build right off the back here a covered loading dock. Right? Which would be very 
2640 beneficial to their business. I don 't think anyone disagrees with that. That would go 30 
2641 feet into the setback and leave about 10 feet of setback adjoining that residential 
2642 neighborhood . That's what they'd like to do, so they are requesting a variance, I suppose 
2643 it's 30 feet more or less. 
2644 

2645 So, does the zoning ordinance restriction that requires a 40-foot setback unreasonably 
2646 restrict the use of the property? The Director of Planning doesn 't believe so. I'm here to 
2647 say that that, in my opin ion , is correct. The property can certainly be used without a 
2648 covered loading dock. Th is building was built in 1965, I believe , five years after the zon ing 
2649 ordinance was enacted . It's operated successfully as far as we know as a commercial 
2650 business facing a major commercial corridor for the last 50 years without a covered 
2651 loading dock, and in compliance with the setback, though we don 't believe that the 
2652 setback has ever adversely affected the use of the property. 
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53 

In addition , the business that's applying for the variance has been at the location for 15 
2655 years , I believe, and hasn't had the covered loading dock and , by all accounts, is 
2656 operating well without it, even though it obviously would be convenient for them to do it. 
2657 It's hard to say that the zoning ordinance is actually unreasonably restricting the use of 
2658 the property that's been successfully used for such a long period of time. 
2659 

2660 Also , and I don't have clear answers to this, but you see there 's a good amount of space 
2661 on this side of the building . I don't know what could be done there , but potentially there's 
2662 other configurations on this property that may be more expensive or more inconvenient 
2663 for any number of reasons but, as Mr. Tokarz said , and I'm just a junior associate kind of 
2664 learning at the feet of him, he's a guru in this law. But, you know, there could be a number 
2665 of other options here that could come to bear when looking at this particular parcel , and 
2666 it's hard to say that the zoning ordinance is actually awarding any use on this property 
2667 when it clearly has a use in a number of options. 
2668 

2669 And this is a point that Mr. Tokarz also has raised , and I think is true in this case as well ; 
2670 if this was really an unreasonable restriction not allowing them to build a covered loading 
2671 dock into the setback, then that's going to be true in every case. I mean, everybody has 
2672 a setback requirement, and everyone along the Broad Street Corridor is going to have 
2673 some kind of setback requirement. And if all it takes is coming down to the BZA and 
2674 saying , "I really would like for my business to be able to build something in the setback." 

75 If that's just the standard , .and maybe the additionaL standard is, "Well , no one opposes 
76 it. " Well , then what's the point of the setback? It just becomes completely swallowed by 

2677 the exceptions that would be created in those cases. And that's what I think, 
2678 

2679 Being the kind of junior guy in my office, as opposed to Mr. Tokarz who's been here a 
2680 very long time, I do kind of want to take the long view. Now we're here, of course, on this 
2681 case, but I th ink about coming , Lord Willing , to the BZA for the next 30 years , and I want 
2682 to be able to give consistent and good advice and be able to advise you in a way on behalf 
2683 of the Director of Planning on what we think the appropriate interpretation of the law is, 
2684 so that we don't create a number of precedents that may come back to haunt us. And if 
2685 a variance is granted in th is case for a setback encroachment, well , next week Mr. Pete 
2686 Grass, who's an excellent attorney, may have one a block down, and then two blocks 
2687 down, and three blocks down, and in each case he'll be able to say, "Well , you granted it 
2688 for Mann Kidd. Well , what's the difference here? Obviously, variances would allow this ." 
2689 

2690 And that's the kind of precedent I think I don't demand that you avoid , but certainly think 
2691 hard about setting , because it will be brought up. In fact, it's already been brought up in 
2692 this case. It's been pointed out to you by the applicant that there 's a number of 
2693 businesses along the street that encroach on the setback, or that would appear to 
2694 encroach . We don't know how they came to be that way. There's been no explanation 
2695 of it, but a bit akin to the argument a six-year-old would make of, you know, "Sally's got 
2696 an ice cream cone. Why can't I?" If we just start going into the setback at every location 

97 there 'll be no more setback, and what's the point of the law at all? 
98 
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2699 So, it's hard to say that the rear yard setback requirement for a business like this is an 
2100 unreasonable restriction of the zoning ordinance. It's just a rather ordinary and common 
210 1 restriction when this property's been used this way for a very long time. 
2702 

2703 The next question , as you heard , is whether the granting the variance would alleviate a 
2704 hardship due to a physical condition at the property that existed on the date of the zon ing 
2705 ordinance. And they say rather bluntly that it's a hardship not to have a covered loading 
2706 dock. I mean, just react with your common sense for a minute. Most businesses don't 
2707 have covered loading docks. And maybe it's a hardship peculiar to this business, but that 
2708 can 't be the rule , or else the hardship would change every time a new business comes in 
2709 at the location , instead of a covered loading dock they'll need a helipad or covered parking 
27 1 o deck or any number of other things. It -- you can 't define a hardship peculiar to a particular 
21 11 business. It'll just be an ever-moving target. 
27 12 

27 13 The real complaint is that they want to build into the setback and can 't. And at one point 
27 14 or another just about every property owner in the county wants to build in their setback. 
27 15 Funds, you know, as long as they have funds they're going to want to build in the setback. 
27 16 And the rule can 't just be I really want it, would be convenient. It's a hardship if I don 't 
27 17 have it. And this is not a hardship when you think about it, because you 've heard that 
27 18 they've had a variance in 2004 when they first moved into the building . They got a 
27 19 variance and they didn 't build the covered loading dock. They didn 't do it, and so the 
2120 variance expired , so how much of a hardship is it really if, you know, 15 years ago they 
272 I got the variance and never took advantage of it. __ ,,_ - . - -- ... - .. 
2722 

2723 And they'll say, "Well , you know, it was a monetary reason back then and , you know, now 
2724 that we have the funds we'd like to move forward . But, really, it does belie the fact that it 
2725 hasn't been a hardship. And they say, "Well , just grant us the same variance again ." 
2726 That's not true either. If you actually go back and look at the file of the variance that was 
2727 granted 15 years ago, it was only 10 feet in the setback, it wasn 't 30 feet. It was this very 
2728 narrow covered loading dock that wou ld horizontally instead of vertically, and so it was a 
2729 very different variance that was requested and granted at the time. This is not at all the 
2730 same variance that's being requested . They want to shoot straight back towards their 
273 1 residential neighborhood. 
2732 

2733 And , again, I'm not here to bash the business. I'm sure they need it, and I doubt other 
2734 people are complaining , or at least I haven't heard of complaints . But I take the long view 
2735 here. I want to tell you what the law is and what it should be in each case and what we 'll 
2736 be telling you in every case without regard to whether we think it's really fair or not, duty 
2737 bound to at least give you what the law says, and what it ought to be. 
2738 

2739 Now I want to close by noting one final th ing. You 'll notice that I made it all the way 
2740 through this presentation without mentioning Cochran once. You don 't need to look at 
274 1 Cochran. If you 've learned anything today, just look at the statute as it's written today. 
2742 All it asks is whether there is an unreasonable restriction . Is there a hardship? That's 
2743 what matters . You don 't have to look at 15 years of history, you can just look at the law 
2744 as it's written today and I think you 'll see no matter how, you know, compelling a case 
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they may get, because there's no opposition and , boy, everyone else has a setback 
encroachment, we got to look at what the law says, and I think the facts , when you line it 

2747 up with the law today, don't bear out a case for a variance, and I thank you very much. 
2748 

2749 Ms. Harris - Okay. 
2750 

2751 Mr. Blankinship - If I can add one thing , Madam Chair. We do know the reason 
2752 that those buildings -- the other buildings do not respect the setback, because they were 
2753 built prior to 1960. The setback went into place in 1960. Those buildings were already 
2754 there . This building was built in 1965, so it was built to meet the setback. 
2755 

2756 Mr. Newby - Thank you , sir. 
2757 

2758 Ms. Harris - Okay, are there questions of Attorney Newby? Okay. 
2759 

2760 Mr. Blankinship - You also have a letter from a Mr. Piepgrass that was left on 
2761 the table for you this morning. Mr. Piepgrass of Troutman Sanders. 
2762 

2763 Mr. Piepgrass - Good morning and thank you for taking the time to hear from 
2764 me. This is - my name is Stephen Piepgrass, P-I-E-P G-R-A-S-S with Troutman Sanders 
2765 representing Ann Kidwell , and I won 't take a lot of your time this morning , because we 
2766 have talked so much about the law already. And , as Mr. Blankinship referenced , I was 

67 here two months-0ago talking about the -law in the Higgins case because the law related 
68 to the two cases is really the same. We were talking then about the Cochran case, and 

2769 you all asked the county attorney to look at that, take a second look at it, and see whether 
2770 Cochran had -- was still good law. 
2771 

2772 We were really pleased to see when the staff report came back, Cochran had been 
2773 excised from it. There weren 't any references to it. But unfortunately it seems that the 
2774 County Attorney's Office is still taking the position that Cochran really does control , 
2775 because the very next sentence after the -- on page 2 of the staff report after the 15.2-
2776 2309 is quoted there , says, "However, the current statutory language maintains the high 
2777 bar variance applicants must meet in order to obtain relief." 
2778 

2779 But that's just not the case. After Cochran, and as Chairperson Harris mentioned earlier, 
2780 there's now the word "or" in that statute in 2309, and so now we look at do the terms of 
2781 the ordinance unreasonably restrict the utilization of the property, or would it alleviate a 
2782 hardship due to physical condition relating to the property, or improvements thereon at 
2783 the time of the effective date of the ordinance. 
2784 

2785 And so, we would submit that under that first part of that test in 2309 does it unreasonably 
2786 restrict the utilization of the property? Mann Kidwell meets that standard . You all heard 
2787 from Mr. Kidwell two months ago when he talked about the hardships that he experienced 
2788 as a result of this -- of the lack of a loading dock at his property. He deals in high-end 

89 fabrics , the -- whenever it looks like there's inclement weather in the forecast he can 't 
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2790 have a truck come out, because he has no loading dock to put the fabric into his building 
279 I under cover, and so he is extremely limited in developing that business. 
2792 

2793 Times change. We heard , well , you know, everyone's going to be coming and asking for 
2794 the same sort of treatment. Well , here the neighbors all have different treatment. They 
2795 all have a much smaller setback. Can we use the lot to -- I'm sorry, the parking lot on the 
2796 side for loading purposes? No. You heard from the engineer two months ago that, in 
2797 fact, in order to back up a truck and load here you have to be able to turn that corner. So 
2798 that would not work for Mr. Kidwell 's purposes. 
2799 

2800 And as the Supreme Court said in the Chilton-Belloni case that I quoted the last time I 
2801 was here, the purposes of a BZA are different from a court. We don't come here saying 
2802 -- citing , "Oh , well you did it there. It's precedent. Therefore, you can 't do it now." And 
2803 the Supreme Court said use of a property should not be forever governed and restricted 
2804 by the date at which an owner first seeks permission to alter the property. It should be 
2805 allowed to evolve along with the zoning standards of the locality. 
2806 

2807 That being the case, as Mr. Newby alluded to, back in 2004 we were given a variance, 
2808 and the variance -- I've got the application right here, it was the same as the one that 
2809 we're requesting now. Was that it dealt with the 40-foot setback and it was a request for 
2810 a variance of almost 30 feet, 29-feet 6-inches, 29-1/2 feet. Same sort of variance we're 
281 I asking for today. 
2812 

2813 And at the time -- and that was before the Cochran case, this 1:foard granted that variance. -
2814 For financial reasons Mr. Kidwell didn't move forward at that time, but times have 
2815 changed . Cochran, which occurred in the interim, is no longer good law, and we'd submit 
2816 that you can look back at what you did in 2004, which accurately states what the law is 
2817 today, based on what the law is today, with the changes in the statute, and for the same 
28 18 reasons you granted it back in 2004 the board should grant it again -- grant that variance 
28 19 again today if the board looks at the second piece of the statute, which is the hardship 
2820 due to a physical condition relating to the property at the time of the effective date of the 
282 I ordinance. Aga in, we would meet that test, too . 
2822 

2823 We've talked about the hardship. There really is no evidence on the other side that there 's 
2824 no -- that there isn 't a hardship here. It does make it impossible for him to continue his 
2825 business, to continue to grow his business, in a county that prides itself on being business 
2826 friendly. He's going to have to look for a new location if he can 't get this variance. 
2827 

2828 Will the granting of the variance be a substantial detriment to adjacent, nearby property? 
2829 We haven 't heard any opposition from any nearby property owners saying this variance 
2830 should not be granted . There 's some speculation here in the staff report about noise, 
283 I glare, traffic, individual impact, but remember all of the neighboring properties, because 
2832 they're older, have much smaller setbacks. All we 're talking about is a small loading dock 
2833 that comes out a little further. Not as far as some of these. What makes the staff think 
2834 that the neighbors who aren 't complaining about the setbacks on either side are going to 
2835 complain about his setback? And if there is a problem, we've put in our submission that 
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36 you all received today, Mr. Kidwell would agree to only have loading and unloading from 
8:00 to 5:00 during the day so that he doesn't interrupt people with glare and noise, et 

2838 cetera . Just loading and unloading during the work day. 
2839 

2840 And then , finally this third condition , because the last two aren't at issue. We clearly meet 
2841 them. Is the situation of the property not of so general and recurring nature as to make it 
2842 reasonably practicable a change to the entire ordinance? We're the only ones here today 
2843 on this setback question . We're not -- and as I've said before, we're in a somewhat of a 
2844 unique position here where the neighbors on both sides all have much smaller setbacks, 
2845 and there haven 't been any complaints about those. So, we are in a different position 
2846 from most, and because of the size and shape of the lot and his particular business we 
2847 need that loading dock in order to be able to continue operating and continue to grow. 
2848 

2849 So, for those reasons , we'd submit that the request for a variance should be granted. 
2850 know that you 'd heard from Mr. Tokarz about the legal standard . Happy to address any 
2851 questions about that, or any other questions that you all might have. We agree the 
2852 statutory change makes things a little unclear, but we do believe that we meet the 
2853 standard -- the new standard after the 2015 change whether you look at the first part of 
2854 the statute or the second . Emphasizing that word "or". 
2855 

2856 Mr. Blankinship - I just wanted to say one th ing , I'm not going to argue the law 
2857 with you . That's Mr. Newby's job, but I have the variance that was approved in 2004 up 

58 in front of me on the computer t::iere ,-and it says, "The applicant proposes~29-feet rear-
59 yard setback where the code requires 40-feet rear-yard setback. The applicant requests 

2860 a variance of 11 -feet rear-yard setback", and that's what was approved . So, this is a very 
2861 different request in terms of these dimensions from what was approved previously. 
2862 

2863 Mr. Piepgrass - Could I have -- I'm sorry. Could I ask Mr. Kidwell to address 
2864 that, since he's more clear? 
2865 

2866 Mr. Blankinship - It's not really a public hearing , so we're not going to bother 
2867 swearing , but --
2868 

2869 Mr. Piepgrass - I just want to make sure we have the correct facts , so I want 
2870 them to be able to answer that. 
2871 

2872 Mr. Blankinship - Yes. 
2873 

2874 Ms. Harris - Would you come forward so we can hear you In the 
2875 microphone, please. 
2876 

2877 

2878 

2879 

80 

81 

Mr. Kidwell - You said you have a question for me specifically. 

Mr. Blankinship - I think you were offering to clarify the difference between the 
2004 request and the current request. 
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2882 Mr. Kidwell - Well , okay. 
2883 
2884 Mr. Blankinship - I don't know how critical it is. I just felt like it should be correct. 
2885 
2886 Mr. Kidwell - I don't know the specifics because of the time, but I do know 
2887 that what we were approved for, regardless of the amount of footage that we were 
2888 requesting --
2889 
2890 Mr. Blankinship - And what was approved was 11 feet of variance. 
289 1 
2892 Mr. Kidwell - Okay. So, all the other buildings that were built before mine 
2893 have 10-foot setbacks, that's very clear. Mine was built in '65. Mine required a 40-foot 
2894 setback. We are re-applying for a variance to go up to 30 feet back -- off the back of the 
2895 building. 
2896 
2897 Mr. Blankinship - Right. 
2898 
2899 Mr. Kidwell - When we approached this in January or December, let's go 
2900 for the same setbacks that are on the adjacent property. 
290 1 
2902 Mr. Blankinship - But that's not the same thing that was approved In 2004. 
2903 That's the only point I'm trying to correct. 
2904 
2905 Mr. Kidwell -
2906 
2907 Mr. Blankinship -

That's what it -- yes. That's what it looks like. Correct. 

That's the only point I was trying to clarify. 
2908 
2909 Mr. Piepgrass - Thank you for that clarification . 
2910 
29 11 Mr. Kidwell - I would like to have a chance to speak once you are finished . 
29 12 
29 13 Mr. Blankinship - Yeah , I'm sorry. You 've had your chance in January. I don 't 
29 14 think there 's going to be any further. 
29 15 
29 16 Ms. Harris - Yeah. In other words , what we did , you know, for the deferral , 
2917 we had heard the attorneys, and we needed to hear the county's explanation to clarify 
29 18 Cochran , and so we don 't want to re-hear as though this were a public hearing . We're 
29 19 not going to go back through that. We're just trying to --
2920 
292 1 Mr. Blankinship - We have the record from January. 
2922 
2923 Mr. Kidwell - I mean -- can I at least present a couple photos that were 
2924 taken this morning , and can I at least have a little rebuttal to Mr. Newby's comments about 
2925 things that are not correct related to this case? 
2926 
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27 Ms. Harris - Do you want to share that with your attorney because he was 
the one doing the rebuttal. 

2930 Mr. Kidwell - Okay. There's two sets of pictures that I had done for -- I think 
2931 one more, and that'll be seven for up there. And then take -- which ones do we have. 
2932 This one and these are seven . Those are the two separate pictures --
2933 
2934 Ms. Harris -
2935 
2936 Mr. Blankinship -
2937 advisement. 
2938 
2939 Mr. Kidwell -
2940 
2941 Mr. Blankinship -
2942 
2943 Mr. Kidwell -
2944 
2945 Mr. Blankinship -
2946 

Okay, Mr. --

Everything said in January 1s still under the board 's 

I understand. I understand. 

This doesn 't need to be restated. 

What --

And if you disagree with Mr. Newby -

2947 Mr. Kidwell - Well , but we also didn't have Mr. Newby here in January, 
2948 either. Okay, and Mr. Newby's - he's saying that, yes , this variance was approved in 

49 - 2005, and he doesn't understand that when we bought this building in 2005, I was in tl::ie 
50 -- I was the pilot child of the enterprise zone. That might mean nothing to you all . Henrico 

2951 County has been supportive of me as a small business owner until we've gotten to this 
2952 point with this issue with this loading dock. In 2005 that building had set vacant. It was 
2953 not a viable entity for Henrico County. It was a burned -out Chinese restaurant that had 
2954 been sitting idle and not being advantageous tax wise for Henrico County for over two 
2955 years prior to that. 
2956 
2957 Upon acquiring the property, working through , through the Enterprise Zone program, we 
2958 exhausted all of our financia l resources between acquiring the property and getting the 
2959 property to its current state. March of '08 -- I've still spent close to a million dollars in '05 
2960 on borrowed money. March of '08 my business crumbled like everybody else's. So it's 
2961 not that we all the sudden have a need now because the economy is good . We've had 
2962 the need the entire time I've been on the property, and that's the issue that I have. I'm 
2963 trying -- I've spent more in legal fees that I can 't explain to you where we are with th is, 
2964 and I'm asking for the board to listen to this case, and look at the case, and go by the 
2965 facts . 
2966 
2967 It's not that we just didn 't want to spend the money, we did not have the money in '08 . 
2968 didn 't pay myself for three years , in '08, '09 and '10. Here we are , business is good . 
2969 We've still been needing to get this done since '05 . The resources were not there to make 
2970 it happen. We're simply asking the board to look at this case, know that with what we do 

71 as a business that picture is sunny that you see those pictures of. The neighbors are 
72 seeing that. What you see, I did the picture so that you see what the neighbors are 

March 28 , 2019 65 Board of Zoning Appeals 

. - - - ·-· 



2973 seeing ; the impact on the neighbors is lessened tremendously because everything Is 
2974 going to be contained within the building and covered loading dock. 
2975 
2976 So, we do meet a lot of the necessary legal things that are going on in this case, but as a 
2977 simple person , as a business owner, I'm asking for the board to approve this variance 
2978 request. Thank you . 
2979 

2980 Ms. Harris -
298 1 

2982 Mr. Kidwell -
2983 

2984 Ms. Harris -
2985 speaking . 
2986 

2987 Mr. Kidwell -
2988 

Excuse me. You , Mr. -- what's your name, please? 

I'm Andrew Kidwell , K-I -0-W-E-L-L. 

Just for the record . We want to be sure we knew who was 

Yes, ma'am, Madam Chair. 

2989 Ms. Harris - Okay. Anything else your attorney wants to -- any other 
2990 statement? Any questions from board members? Okay. That's it. 
299 1 

2992 Mr. Kidwell - Thank you. 
2993 

2994 Ms. Harris - That concludes the case, and we will be voting shortly. 
2995 

2996 " [After -the conclusion of the public nearings, the Board discussed the case and 
2997 made its decision. This portion of the transcript is included here for convenience 
2998 of reference.] 
2999 

3000 Ms. Harris - Okay, we're coming down to the variances. variance number 
3001 3, Mann Kidwell Shade Corporation. What is the pleasure of the board? 
3002 

3003 Mr. Bell - I move that we deny variance 2019-00003. The owner has a 
3004 reasonable use of the property without the completing the loading cover, and the hardship 
3005 requirement as stated in the code is not met. And that's my primary reason why. We 
3006 have to look at how the building has been operating for -- without changing things for the 
3007 cover -- . So, I don 't feel comfortable in doing that according to what we are allowed to 
3008 do. This piece of property has been a business property for over 53 years other than the 
3009 current property (owner) as well. 
3010 

3011 Ms. Harris - Okay. Is there a second to this motion? 
3012 

3013 Mr. Reid- Second . 
3014 

3015 Ms. Harris - So moved and properly seconded that we would disapprove 
3016 of, or not allow -- that we would deny, I believe, is the terminology, this variance number 
3017 3. Okay. All in favor of denial -- first of all , any more discussion on the motion? All in 
3018 favor of denial say aye. 
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19 

.i020 Mr. Green -
3021 

3022 Ms. Harris -
3023 

3024 Mr. Green -
3025 

I oppose . 

Those opposed say no. 

No. 

3026 Ms. Harris - Okay, so that's four ayes and one no. Okay. Th is conditional 
3027 use permit has been -- I'm sorry. This variance -- before we say that, I wondered if we 
3028 wanted to have any more discussion. Did you want any more discussion on -- Mr. Green? 
3029 We voted , getting ready to vote , but I didn't know if I allowed enough time for discussion . 
JOJO 

JOJ 1 Mr. Green - Mm-hmm. 
3032 

JOJJ Ms. Harris - Okay, so the vote is four to one that this variance will be 
3034 denied. 
3035 

3036 After an advertised public hearing and on a motion by Mr. Bell , seconded by Mr. Reid , the 
3037 Board denied application VAR2019-00003 MANN KIDWELL SHADE CORP's request 
3038 for a variance from Section 24-94 of the County Code to build a loading dock and canopy 
3039 at 6011 W Broad Street (WESTWOOD) (Parcel 770-741-2406) zoned Business District 
3040 (B-3) (Brookland) . 

3043 Affirmative: 
3044 Negative: 
3045 Absent: 
3046 

3047 

Bell , Harris, Johnson, Reid 

Green 

4 
0 
1 

3048 [At this point, the transcript continues with the public hearing on the next case.] 
3049 

3050 Ms. Harris - Okay, Mr. Blankinship, would you call the next case please. 
3051 

3052 VAR2019-00008 WAYNETTE SMITH requests a variance from Section 24-10 
3053 of the County Code to allow livestock in a residential district at 220 Meroyn Drive 
3054 (SANDSTON) (Parcel 825-718-0538) zoned One-Family Residence District (R-3) 
3055 (Varina) . The agricultural distance requirement is not met. The applicant proposes 20 
3056 feet from chicken coop to property line, where the Code requires 400 feet from chicken 
3057 coop to property line. The applicant requests a variance of 380 feet from chicken coop 
3058 to property line. 
3059 

3060 Mr. Blankinship: Would whoever intends to speak for this case please stand 
3061 and be sworn in . Raise your right hand please. Do you swear the testimony you 're about 
3062 to give is the truth , the whole truth , and nothing but the truth , so help you God? Thank 

63 you . Mr. Gidley. 
64 
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3065 Mr. Gidley - Thank you Mr. Secretary. Members of the board . The subject 
3066 property is located in a residential subdivision in Sandston and contains a one-family 
3067 dwelling that you can see right here. The applicant presently owns four dogs, a cat and 
3068 six chickens, and some of these are shown right here. 
3069 

3070 Last November she was cited by Community Revitalization for having the chickens on the 
307 1 property. And here's a closeup of some of the chickens. The zoning ordinance requires 
3072 poultry, which includes chickens, obviously, to be kept 400 feet from other residentially 
3073 zoned property. The applicant in her submission refer to them as her pets. However, this 
3074 BZA has previously ruled that because chickens are obviously poultry, the 400-foot 
3075 setback applies to them , pets or not. Dogs and cats , on the other hand, are not subject 
3076 to this 400-foot requirement. As a result, she has applied for a 380-foot variance to keep 
3077 them in her yard. 
3078 

3079 In evaluating this request , the old story, is the property unreasonably restricted? The 
3080 property contains an existing one-family dwelling, like other lots in the neighborhood , so 
3081 it is not unreasonably restricted . The other option dealing with the hardship that predates 
3082 the adoption of the ordinance, the ordinance came about in 1960, the home wasn 't 
3083 constructed on the property until 1964, and the chickens only recently were introduced 
3084 into the lot within the last few years , so the zoning ordinance was in affect long before the 
3085 chickens came to the property. As a result, there is not a hardship that was present prior 
3086 to the effective date of the ordinance. 
3087 

3088 So, neither of the two main req'u-irements for a variance are met. There are the five sub-
3089 tests that Mr. Tokarz showed you earlier, all five of which have to be met. In this case 
3090 three of them appear to not be met. First, the introduction of the chickens into the 
309 1 neighborhood is a self-imposed condition. Second , regarding detrimental impact; last 
3092 year the Centers for Disease Control , CDC, issued an advisory, warning that backyard 
3093 chickens had, in fact , been tied to several salmonella outbreaks across the country. So, 
3094 there is a potential health and safety impact on the neighborhood if this were approved . 
3095 

3096 And finally , subtest three asks whether the condition or situation is unique to the property, 
3097 or whether it's general and reoccurring throughout the county. If it is general and 
3098 reoccurring throughout the county, then it's something that should be addressed as an 
3099 amendment to the zoning ordinance rather than on a variance basis. The 400-foot 
3 1 oo distance requirement effectively prohibits backyard chickens in residential subdivisions 
310 1 throughout Henrico County. This is not unique to the applicant's property. This is true 
3102 not only in her lot, but others in the neighborhood. It's true to mine in the Brooklyn District, 
3103 and I suspect to your lots as well. 
3104 

3 105 Whether or not chickens should be allowed to be kept in residential neighborhoods is 
3 106 something that has generated a lot of strong emotion on both sides. There are a lot of 
3 107 people who feel very strongly it should be allowed , and there a lot of people who call me 
3108 up complaining about others doing it. Ultimately, it's a policy issue that should be decided 
3109 by the governing body, the Board of Supervisors, through an amendment to the 
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10 ordinance. And the board has heard from both sides, and for now has decided to keep 
.) 111 this restriction in place, as is their right to do. 
3112 

3113 So, in conclusion , neither the two main requirements for a variance are met, and three of 
3114 the subtests appear to not be met as well , including potential health concerns , along with 
31 15 the fact that this is really a policy issue that should be handled on a county-wide basis by 
3116 the Board of Supervisors. Accordingly, staff recommends denial of this request. This 
3117 concludes my presentation , and if you have any questions, I will be happy to answer those 
3118 foryou . Thank you. 
3119 

3120 Ms. Harris - Okay. Thank you , Mr. Gidley. Are there any questions of Mr. 
3121 Gidley? Thank you so much. Now we need to hear from the applicant. 
3122 

3123 Mr. Gidley - Thank you, Madam Chair. 
3124 

3125 Ms. Smith - Okay, my last name is Smith, S-M-1-T-H . I'm very nervous, so 
3126 forgive me. As I said , as he said , I do refer to them as pets. They all have names. I 
3127 know their names. And , as he said here, you all have already basically denied it. But I 
3128 need to know what the next step is beyond that, because I'm not kind of taking this sitting 
3129 down, because they are pets. And , as I said, and I've got pictures, all throughout Henrico 
3130 County, I drive a school bus, all throughout Henrico County I see people with chickens in 
3131 their back yards. That was why I got mine, because I see it. I wasn 't aware of the zoning 

32 conditions until after I got them. And , as I said , you know, they stay-within my backyard , 
.) 133 I have a completely fenced-in back yard . He did say that the chicken house had a tarp 
3134 on it. Yes , we have a tarp on the chicken coop because the weather has been so bad . 
3135 And we do plan on fixing that up and making it look a whole lot nicer. And I keep my 
3136 chicken feed inside that shed beside them, inside a container. Which is fine. 
3137 

3138 And the ch ickens -- and I don't -- you can't see it in this picture, but in the far corner over 
3139 there , and I have pictures on my phone. In our far corner is bamboo. It is invasive 
3140 bamboo. It takes up 70 percent of my yard . My neighbors do not keep theirs in check 
3141 where the four yards meet, and I have their bamboo falling over into my yard , and that 
3142 creates mosquitos and pockets of mosquitos, and the chickens actually keep the leaves 
3143 turned in that area , and in that corner, keeping the mosquitos down for us. And I actually 
3144 looked on the internet. Chickens do eat bamboo. They eat the fresh shoots. Not -- once 
3145 they get a certain size, they won 't pick at them anymore, but they do pick at the fresh 
3146 shoots. And being as my yard is mostly bamboo, it's a benefit to me. It's not a cure-all , 
3147 but it helps. Anything that I can do to help that yard look nicer I do. We do not allow the 
3148 chickens in the front yard . Our yard is kept very well -- nice in the front. But we do allow 
3149 -- and underneath the pine tree. I don't know, you can't see that there , we had termites . 
3150 Chickens cleared that all out. Spiders along the house. Took care of those. And on the 
3 151 other side, the far side, wh ich is by 64, and it says here talking about the bugs and things. 
3152 By 64 I have a drainage ditch there , and 90 percent of the time it has stagnant water 
3 153 sitting in it, and I do have a picture of that. And that causes mosquitos galore. And 

54 anything I could do within my little area to keep that down , we do. You know. 
55 
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3 156 I don't know what more to say. We got the chickens last year. My father was dying of 
3 157 lung cancer, and it gave us something else to focus on at that time. To sit around with 
3158 him . Something else to talk about besides his condition and stuff. And it helped. Plus, 
3 159 my youngest son here has anxiety issues, and with all that going on with him, with my 
3 160 dad , it helped him, giving him something else to handle and deal with. 
3 161 

3 162 The chickens are so tame. They really are. As they can testify, you come up to my yard , 
3 163 they come up to the fence looking to see what you 're going to give them. And I don't 
3 164 know what more to say. I tried to write everything down, so I made sure I said everything . 
3 165 I know it is an old law, back in 1960, and I know there have been people trying to make 
3 166 changes and stuff to this law, and it really should be because, as I said, I'm all over 
3 167 Henrico County and I got pictures of people all over Henrico County that has the exact 
3 168 same setup as I do. 
3 169 

3 170 I actually have one lady has her chicken coop right on her property line, and which mine 
3 17 1 is set back. Which , actually, my chicken coop was an old dog pen we converted into a 
3172 chicken coop, because it was already there. And in the summer time we have a grapevine 
3 173 that grows over the netting and it really looks real pretty in the summer, and don 't look so 
3 174 shabby. Which we do plan on working on a lot, as I said . 
3 175 

3 176 And , let's see, what else? Look through my notes here. The bamboo, and you know, 
3 177 and you all asked me to get rid of my chickens the same as you asked me to get rid of 
3178 my dog and cat. And they're pets, you know, I know all of their names. You all talk about 
3 179 the salmonella and sfu-ff. I did take a course-at 'Southern State, and I don 't think that real Ii -
3180 counts as a course, but they talked to us about the keeping of the chickens and the 
3 18 1 handling of the chickens and stuff and learning about them a little bit more. Because we 
3182 learned that keeping six healthy chickens is better than keeping a dozen unhealthy 
3 183 chickens, so we keep ours very healthy. 
3 184 

3 185 And during the winter time, I'm telling you , I was throwing vegetables out there to them to 
3 186 add to their feed and stuff. They're very spoiled chickens, they really are. And I know 
3 187 that -- and the eggs are just the byproduct that we get from them , and mine -- I give them 
3188 away to my neighbors. You know, my neighbors come to me. I've had people coming 
3189 down the street, you know, giving out eggs. You know, I don 't mind giving them away. 
3 190 They know they're from my chickens and they, when they take them , they take that risk. 
319 1 

3 192 But, you know, I'm not asking for much. I just want to keep the few things I have. That's 
3 193 all. 
3194 

3195 Ms. Harris - Okay. Ms. Smith , have you had any complaints from your 
3196 neighbors? 
3 197 

3 198 Ms. Smith - No, ma'am. None. Actually, my neighbor across the street 
3 199 stopped these gentlemen when they were leaving the other day and let them know that 
3200 they didn't mind the ch ickens. The lady beside me on the far side, between our two 
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01 houses, she doesn't care either. You know, as I said , the four yards meet in the back 
.,202 yard . 
3203 

3204 There's a young man, he barely ever cuts his bamboo. He did cut it before winter, and 
3205 usually it's tall and all over and in my yard , and there're four yards there and one yard , in 
3206 the very corner, that man has not cut his bamboo. His stalks are at least that big around . 
3207 So, you know, all of that falls into my yard on that side. And my neighbor, she has bamboo 
3208 along her side, and she just cuts it enough to keep it from being in her yard , but it still falls 
3209 over into my yard . And the, you know, the chickens go, and they keep all of that turned , 
3210 and the little water pockets don 't form and to me that's kind of a benefit when I'm living 
3211 by a drainage ditch that is constant mosquitos. 
3212 

3213 Ms. Harris - Okay. Questions from board members. 
3214 

3215 Mr. Johnson - Yes, Madam Chair. You mentioned about the water drainage 
3216 also. Also , on the opposite -- at the corner, since you are parallel with 1-64, I noticed that 
3217 also while out there , there's a bus parked out there as well . 
3218 

3219 Ms. Smith - That's my school bus. I drive a school bus. 
3220 

3221 Mr. Johnson - And which I see it has some pockets or pathways there . 
3222 

23 Ms. Smith - Yeah, and we always kind of -- when -- because the weather's 
24 been so wet, I've been parking further down and further up, but we usually smooth it out 

3225 as the time goes to keep that nice where I park my bus. 
3226 

3227 Mr. Johnson - And also do you have a kennel license? 
3228 

3229 Ms. Smith - No. 
3230 

3231 Mr. Johnson - No, and the regulations for number of pets is for the -- for a 
3232 residential area , you know, is basically limited to three. 
3233 

3234 Ms. Smith - Right. Well , I wasn 't aware of that even until today when I 
3235 heard this lady say. But as she said , her dogs are elderly. I got two dogs that are nine 
3236 years old . One can barely get up sometimes, and the other two, the two smaller ones, 
3237 aren't but five years old . So, I mean, in a couple of more years I expect my older dogs 
3238 are not going to be around . 
3239 

3240 Mr. Johnson - And also a cat. 
3241 

3242 Ms. Smith - Yeah . 
3243 

3244 Mr. Johnson - Which would be five . And also, the other th ing , is that the 
45 chickens in the residential area , they have a setback of 400 feet. 

_46 
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3247 Ms. Smith - Correct. 
3248 
3249 Mr. Green - You know. I noticed that right behind -- you got a house right 
3250 behind you , and one to the opposite side. 
3251 

3252 Ms. Smith -
3253 

3254 Mr. Johnson -
3255 

Yeah. My property -

Those are the only --

3256 Ms. Smith -- That belongs to an elderly gentleman. I last heard he was in 
3257 the hospital. And , actually, he's a very nice gentleman. He loves my dogs. He was 
3258 always coming over and petting them. 
3259 

3260 Mr. Johnson - Yes, but I've been looking at the regulations regarding the 
3261 chickens in a residential area . 
3262 

3263 Ms. Smith - Well , we pondered the notion of maybe moving the house to 
3264 make it more away from the property lines and stuff, more into our yard , but I mean, I 
3265 don't know what more to tell you . 
3266 

3267 Ms. Harris -
3268 

3269 Mr. Blankinship -
3270 of violation':"" 
3271 

3272 Ms. Harris -
3273 

3274 Ms. Smith -
3275 

3276 Mr. Blankinship -
3277 

Do you know how this case came before our board? 

There was a -- Community Maintenance had sent her a notice 
--· 1' --·--... .... ..~ 

Because of the car or something that was -

There was a car and then the chickens. 

Yeah , so there was also an inoperative vehicle -- . 

3278 Ms. Smith - The car I got rid of. But, you know, chickens are animals. 
3279 They're harder to get rid of. 
3280 

328 1 Ms. Harris - Okay. Any more questions from board members? 
3282 

3283 Mr. Green - Just a point of clarification. 
3284 

3285 Ms. Harris - Yes. 
3286 

3287 Mr. Green - Now when you addressed -- when you addressed us in itially 
3288 you said that we had disapproved it. We haven't disapproved it yet. 
3289 

3290 Ms. Smith - Well it's -- well the --
329 1 

3292 Mr. Green - It was just a staff recommendation . 
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93 

_,294 Ms. Smith - Well , yeah . 
3295 

3296 Mr. Green - So until we hear all sides, we don't make no decision . So, just 
3297 to be fair. 
3298 

3299 Ms. Smith - Wel l, yeah . But it's just basically that it -- a request for denial , 
3300 and I just feel like you all have already said no. You know. 
33 01 

3302 Mr. Green - No. We --
3303 

3304 Ms. Smith - I got you now. I understand. They suggested denial ; you all 
3305 are still pondering the question. 
3306 

3307 Mr. Green - Yes. And we have made decisions, you know, contrary to 
3308 what recommendations say. Just want to make sure we're fair and objective. 
3309 

33 10 Ms. Smith - I'm fine. But, like I said , it --
33 11 

33 12 Mr. Blankinship - That's based on everything we know before the publ ic 
33 13 hearing . 
33 14 

15 Mr. Green - -Right. 
16 

33 17 Ms. Smith - Yeah . 
33 18 

33 19 Mr. Blankinship - And then the public hearing occurs , and then the board makes 
3320 their decision . 
332 1 

3322 Mr. Green - Right. 
3323 

3324 Ms. Smith - Okay. Well , I mean , I don't know what more to tell you. As I 
3325 said , you know, I wasn 't aware about the dogs, either, but as it -- my two dogs , and two 
3326 big ones there, are nine years old , and the older male, he has hard time getting up now, 
3327 so I figure maybe a year or two with them. 
3328 

3329 Ms. Harris -
3330 board members? 
333 1 

3332 Ms. Smith -

3334 Mr. Blankinsh ip -
3335 

3336 Ms. Harris -
37 
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Right, you said that. Okay, any more questions from the 

And as I put in my thing -

Ma'am, we need to move along . 

If you going to repeat Ms. Smith -- . 
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3338 Ms. Smith -- I was just going to say that if something were to happen to the 
3339 chickens, like one of them passed away, it's not going to get replaced . I'm not replacing 
3340 any more. 
334 1 

3342 Ms. Harris -
3343 

3344 Ms. Smith -
3345 

Okay, that's a good point. Thank you . 

Mm-hmm. 

3346 Ms. Harris - All right. Is there anyone who wishes to support this 
3347 application? Anyone who wishes to oppose this application? Okay, that closes the case 
3348 and we will move on to the next. 
3349 

3350 [After the conclusion of the public hearings, the Board discussed the case and 
3351 made its decision. This portion of the transcript is included here for convenience 
3352 of reference.] 
3353 

3354 Ms. Harris - Variance number 8. 
3355 

3356 Mr. Johnson - In variance number 8, I motion -- I request that we would deny 
3357 this based on the regu lations we have for poultry in a residential area , with the 400 feet. 
3358 And also, that she adhere to the regulation as far as pets goes as well. 
3359 

3360 Ms. Harris -
336 1 

3362 Mr. Johnson -
3363 

3364 Ms. Harris -
3365 

3366 Mr. Green -
3367 

Okay. 

But not stipulating the amount by attrition . 

Okay. Okay, is there a second to this motion? 

Second . 

3368 Ms. Harris - Okay. It's been moved and properly seconded that we deny 
3369 variance number 8. Any more discussion on the motion? I think, too , I had considered 
3370 the fact that maybe the chickens could be considered pets. But that still would not 
3371 alleviate her problem, because she has so many dogs and cats and chickens. So I don't 
3372 th ink that would be any relief in using that rationale. Okay, all in favor --
3373 
3374 Mr. Johnson - Because --
3375 

3376 Ms. Harris - Yes. 
3377 

3378 Mr. Johnson- And I also know that's what made me decide on that was the 
3379 400 feet, because chickens in a residential area -- I could see in an agricultural area it 
3380 would be different. And if she would fade them out some way. 
3381 

3382 Ms. Harris - All right. Yeah . The location has a lot to do with it. 
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Mr. Johnson - Right. 
3385 

3386 Ms. Harris - Okay. All in favor of denying this variance number 8 say aye. 
3387 Opposed say no. The ayes have it and variance 8 is denied . 
3388 

3389 After an advertised public hearing and on a motion by Mr. Johnson, seconded by Mr. 
3390 Green, the Board denied application VAR2019-00008 WAYNETTE SMITH's request for 
339 1 a variance from Section 24-10 of the County Code to allow livestock in a residential district 
3392 at 220 Meroyn Dr (SANDSTON) (Parcel 825-718-0538) zoned One-Family Residence 
3393 District (R-3) (Varina) . The agricultural distance requirements is not met. 
3394 

3395 

3396 Affirmative : Bell , Green, Harris, Johnson, Reid 
3397 Negative: 
3398 Absent: 
3399 

3400 

5 
0 
0 

3401 [At this point, the transcript continues with the public hearing on the next case.] 
3402 

3403 Mr. Blankinship - The last public hearing this morning is: 
3404 

05 VAR2019-00010 BRUCE AND CAROL LOSEE request a variance ~f.r:om 
Sections 24-94 and 24-95(k) of the County Code to build an addition at 7004 Lakewood 

3407 Drive (WESTHAM) (Parcel 759-736-0043) zoned One-Family Resid.ence District (R-1) 
3408 (Tuckahoe) . The rear yard setback and side yard setback are not met. The applicant 
3409 proposes 20 feet side yard setback and 35 feet rear yard setback, where the Code 
3410 requires 25 feet side yard setback and 50 feet rear yard setback. The applicant requests 
3411 a variance of 5 feet side yard setback and 15 feet rear yard setback. 
34 12 

3413 Mr. Blankinship - Would everyone who intends to speak to this case please 
3414 stand and be sworn in . Raise your right hands, please. Do you swear the testimony 
34 15 you 're about to give is the truth , the whole truth , and nothing but the truth so help you 
3416 God? Thank you . Mr. Gidley. 
3417 

3418 Mr. Gidely - Thank you , Mr. Secretary. As you can see here, the subject 
34 19 property is located at the intersection of Lakewood and Old Oak Road in the Westham 
3420 subdivision . It contains a one-family dwelling that you can see here that was built in 1941 . 
3421 The applicants would like to construct a handicapped accessible bedroom and bathroom 
3422 on the first floor behind the house to accommodate a family member whose physical 
3423 impairment requires a first-floor bedroom that's handicapped accessible. And this is the 
3424 front here. And again , in the dark, this would be the addition going on to the rear of the 
3425 home. 
3426 

27 Until last year staff would have had to recommend denial as there is reasonable use of 
28 the property, and no hardship as interpreted by the Supreme Court of Virginia . However, 
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3429 in July of 2018 a third option for a variance became possible , and that is to make a 
3430 reasonable mod ification to accommodate a person with a disability. That became a third 
3431 option to get a variance , and this is the first such case before this board with that option . 
3432 So, since that appears to be met, and they did submit legal documentation indicating this , 
3433 we can move on to the five subtests. 
3434 
3435 Like traditional variances , even with the modification for a disability, the applicant must 
3436 still comply with all five of the subtests. And as noted in your staff report, staff believes 
3437 these are met. I would like to discuss briefly the detrimental impact, since that's usually 
3438 the most likely to come into play. 
3439 

3440 Where a corner lot abuts the side-yard of the property to the rear it is considered a reverse 
344 1 corner lot. And as we said before, the purpose of this is to avoid having somebody, in 
3442 effect, construct something in what would appear to be the front yard of the home to the 
3443 rear and impact them. And so, as a result instead of a 10-foot setback that you would 
3444 normally see, you have a 25-foot setback here. 
3445 

3446 On the home to the rear, as you can see here, it actually is kind of angled away from the 
3447 applicant's home, and so from a practical matter this addition really shouldn't come into 
3448 view or impact them , the view would be off the side of the home, and you expect to see 
3449 another home from the side of your home. So, in this case, there's really not a strong 
3450 reason to have that 25-foot setback versus the traditional 10. 
3451 

3452 Secondly, because this is·a pre-1960 lot, the setback in the re·ar is typically 25 feet on ·any 
3453 lot that's under 150 feet in depth . This property happens to be essentially 150 feet and 
3454 4-1 /2 inches in depth , and because of that 4-1 /2 inches the setback kicks in to the current 
3455 standard for the zone, which goes from 25 feet doubling all the way to 50 feet, which is a 
3456 significant change based upon 4-1/2 inches. And if you were to go out to the property 
3457 you really probably couldn 't tell the lot is 4-1 /2 inches over 150-feet deep. So, the setback 
3458 were it not for those 4-1/2 inches would , in effect, comply with the requirements of an 
3459 exception lot in this case. So, the impact shouldn 't be particularly significant on other 
3460 property. 
3461 

3462 I would note also, you can see here, this is from the side street. You can see all the 
3463 fencing here and the landscaping here that does a significant job of screening this. And 
3464 this is in wintertime , and yet these are evergreens, they're screening that. And then this 
3465 is the -- from the lot behind it, and from their viewpoint, again , you can see all the different 
3466 evergreen shrubs here and all . And so, from a practical matter staff doesn't really believe 
3467 there 's going to be a significant detrimental impact. 
3468 

3469 The proposed addition , as you can see too , will involve brick construction of the walls , 
3470 and then the roof would be tile roofing , so it's going to be a high-quality addition that would 
3471 match what's out there in the neighborhood , which does have high-quality homes in it. 
3472 

3473 As a result , staff does not see as substantial detrimental impact on the neighboring 
3474 properties if this were approved . So, in conclusion , state code was amended in July to 

March 28 , 2019 76 Board of Zoning Appeals 



75 allow reasonable modifications for a person with a disability. In addition to this key 
requirement, the five subtests appear to be met. As a result, staff can recommend 

3477 approval of this variance request subject to the conditions in the staff report , and this 
3478 concludes my presentation . If you have any questions, I will be happy to answer those. 
3479 Thank you . 
3480 

3481 Ms. Harris -
3482 questions, Mr. Johnson? 
3483 

3484 Mr. Johnson -
3485 

3486 Mr. Blankinship -
3487 

3488 Ms. Harris -
3489 

3490 Mr. Gidley -
3491 

3492 Ms. Harris -
3493 

Okay. Are there questions of Mr. Gidley? Thank you . Oh , 

Is there some medical documentation? 

There was, Mr. Johnson, and it's in the file . 

Other questions? Thank you, Mr. Gidley. 

Thank you , ma'am. 

Okay, we need to hear from the applicant now, please. 

3494 Ms. Radakovic - Good afternoon . My name is Jennifer Radakovic. That is R-
3495 A-D-A-K-O-V-I-C. I am the designer for the project, and I appreciate staff's thorough 
3496 report on the challenges that we were facing with the design of this property. Just want 

97 to add a few points as they-relate to how we care about our solution. 
,i98 

3499 Let's see. We did our due diligence when we were exploring where this addition would 
3500 go. We did explore putting it, you know, there's a lot of area on the front of the house 
3501 where we could have put a legal addition , but we thought that that would have really 
3502 disrupted the fabric of the neighborhood, and so putting an addition to the rear even 
3503 though it goes against the letter of the law, we think that fits more with the spirit of, and 
3504 the intention behind the variances. So, you know, even though it's within the setback we 
3505 did do our very best to make it the most compact footprint possible. 
3506 

3507 This is by no means an expansive master suite. It is modestly sized , and just large 
3508 enough for the applicant, Ulysses, to live comfortably and safely in their home. I know 
3509 Carol has a few things that she would like to say, but I can answer any questions that you 
3510 might have at this time. 
3511 

3512 Ms. Harris - Okay, are there any questions from board members? Thank 
3513 you . 
3514 

3515 Ms. Losee - Good afternoon . 
3516 

3517 Ms. Harris - Hi . 
3518 

r19 Ms. Losee - Madam Chair, board members, thank you so much for the 
20 opportunity. As Jennifer said -- excuse me? 
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3521 

3522 Ms. Harris - Identify yourself please. 
3523 

3524 Ms. Losee -
3525 

3526 Ms. Harris -

Oh , I'm sorry. Carol Losee, that's L-O-S-E-E. 

Thank you . 
3527 

3528 Ms. Losee - As Jennifer said , we looked at many opportunities, we felt 
3529 there was only one, we tried to stay modest in our design. First of all , if you haven't been 
3530 out to the house, I wanted to introduce you to her by way of this Historic Richmond 
3531 Neighborhood's calendar from 2005. We fondly refer to our house as Ms. September, 
3532 because there she is in September of 2005 in all her glory. And so we -- oh , you want to 
3533 see it? Oh. Well I'd like it back, but sure. 
3534 

3535 So, we bought the house 22 years ago, and we certainly didn 't anticipate at the time the 
3536 need for a first-floor bedroom and bathroom. The house was great for two people. Two 
3537 bedrooms and two baths on the second floor, and we fell in love with the neighborhood, 
3538 as you can see, it's very charming , and it's also very close to services, hospitals, 
3539 restaurants , cultural and sporting events are also right within walking distance of the 
3540 University of Richmond . 
3541 

3542 But fast forward to today, we are going to be 76 and 62 next month , in April , and now we 
3543 have a need to accommodate a physical disability. So, as Jennifer mentioned, we want 
3544 to -- we want to stay in the home. We want to stay1n the neighborhood. We'd like to age 
3545 in place. We've had discussions with some of our neighbors who also feel the same way 
3546 about aging in place. 
3547 

3548 As the house is currently configured , it's really not able to be accommodating a disability. 
3549 Our bedrooms are on the second floor. Our full bath is on the second floor. You have to 
3550 climb 15 steps to get up to the second floor. Oh , thanks. And right now we're okay with 
355 1 that, but that's not going to be the case as we go forward . The stairs certainly increase 
3552 the risk for falls , injuries, hospitalizations, and the like. 
3553 

3554 We ask that you grant us our rear and side setbacks so that we can age in place, so that 
3555 we can keep the home within the same fabric , if you will , of the historic neighborhood . 
3556 We're going to use the same basic architectural materials; the brick, the tile , and so forth . 
3557 The windows. 
3558 

3559 We actually had each of our seven adjacent neighbors over to look at the plans in detail , 
3560 to walk through the house, to show them where we anticipated the addition would be in 
3561 the yard , and across the board everyone loved it. They definitely want us to stay in the 
3562 neighborhood , and we're very grateful for that. 
3563 

3564 Jennifer mentioned it's a simple, tasteful addition . The goal is to make it as pleasing and 
3565 as consistent with the design that we have right now. And we will -- we're committed to 
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66 landscaping the yard similar to the way we have now with the trees and the -- and the 
.J567 shrubs and the plants. So, to help screen the addition. 
3568 

3569 So, basically, we ask you to consider the variance to accommodate the disability. We'd 
3570 like to continue to live in the house we love. We'd like to stay in the neighborhoods. 
357 1 We've been there for two decades. And with that I'd be happy to answer any questions. 
3572 

3573 Ms. Harris -
3574 

3575 Mr. Bell -
3576 the staff report? 
3577 

3578 Ms. Losee -
3579 

3580 Mr. Bell -
3581 

3582 Ms. Losee -
3583 

3584 Ms. Harris -
3585 

3586 

3587 

Ms. Losee -

Okay. Other questions from board members? 

Ms. Losee, are you familiar with the conditions of approval in 

Yes, I am, sir. 

Good. 

Mm-hmm. I have no problems with the conditions. 

And you have no problems with the conditions? 

Absolutely no problem with the conditions. 

88 -- Ms. Harris - Okay. Any other questions? Any other questions from board 
89 

3590 

members? We thank you so very much for coming in . 

3591 Ms. Losee - Thank you . 
3592 

3593 Ms. Harris - That concludes this case. 
3594 

3595 Ms. Losee - Mm-hmm. 
3596 

3597 [After the conclusion of the public hearings, the Board discussed the case and 
3598 made its decision. This portion of the transcript is included here for convenience 
3599 of reference.) 
3600 

3601 Ms. Harris - Variance 9, which has been deferred until the April meeting . 
3602 And that comes us -- brings us to variance 10, the last one. What is the pleasure of the 
3603 board? 
3604 

3605 Mr. Reid - I move that we approve variance 2019-10 to allow Mr. and 
3606 Mrs. Losee to build an addition on their property on Lakewood Drive to accommodate the 
3607 needs of a person with a physical disability. 
3608 

3609 Mr. Green - Second. 
10 
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36 11 Ms. Harris - Okay. It's been moved and properly seconded that we would 
36 12 approve variance 10. Any more discussion on this motion? 
36 13 
36 14 Mr. Johnson - Madam Chair, I think that's a good idea that they also had a 
36 15 medical certification . And I think that would take a lot of precedence, too, because of the 
36 16 conditions. 
36 17 
36 18 Ms. Harris - Right. And we know that in the -- in the threshold requirement 
36 19 we talk about a physical condition related to the property. 
3620 

362 1 Mr. Johnson - Right. 
3622 

3623 Ms. Harris - We know it's a reverse corner lot. 
3624 

3625 Mr. Johnson - Right. 
3626 

3627 Ms. Harris - And I think it was brought to our attention that not that many 
3628 feet off and -- and not that close to the neighbor either. So it would not be an unsightly 
3629 scene there. Any more discussion on this motion? All in favor of approving this variance 
3630 10 say aye. Those opposed say no. Ayes have it, and so ordered . 
363 1 

3632 After an advertised public hearing and on a motion by Mr. Reid, seconded by Mr. Green, 
3633 the Board approved application VAR2019-00010 BRUCE AND CAROL LOSEE's 
3634 request for a variance from Sections 24--94 and 24-95(k) of the County Code to bu ild an 
3635 addition at 7004 Lakewood Drive (WESTHAM) (Parcel 759-736-0043) zoned One-Family 
3636 Residence District (R-1) (Tuckahoe). The rear yard setback and side yard setback are 
3637 not met. The Board approved the application subject to the following conditions : 
3638 

3639 1. Only the improvements shown on the "Losee Residence Addition" by Jennifer 
3640 Radakovic Design dated February 17, 2019 may be constructed pursuant to this approval. 
364 1 Any additional improvements shall comply with the applicable regulations of the County 
3642 Code. Any substantial changes or additions to the design or location of the improvements 
3643 will require a new variance. 
3644 

3645 2. The new construction shall match the existing dwelling as nearly as practical In 
3646 materials and color. 
3647 

3648 3. Clearing , grading , or other land disturbing activity shall not begin until the appl icant has 
3649 submitted , and the Department of Public Works has approved , an environmental 
3650 compliance plan. 
3651 

3652 

3653 Affi rmative: 
3654 Negative: 
3655 Absent: 
3656 
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5 
0 
0 
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Ms. Harris -
3659 
3660 
3661 Mr. Green -
3662 
3663 
3664 Ms. Harris -
3665 
3666 Mr. Green -
3667 
3668 Ms. Harris -
3669 
3670 Mr. Green -
367 1 
3672 Mr. Blankinship -
3673 
3674 Ms. Harris -
3675 
3676 
3677 
3678 Mr. Green -

Mr. Johnson -
3681 
3682 Ms. Harris -
3683 
3684 
3685 Mr. Johnson -
3686 
3687 Ms. Harris -
3688 
3689 
3690 Mr. Blankinship -
3691 
3692 Ms. Harris -
3693 
3694 Mr. Blankinship -
3695 
3696 Ms. Harris -
3697 
3698 
3699 
3700 

01 
02 

March 28, 2019 

Let's look at the minutes, please. We have two sets of 
minutes. 

Before we get to the minutes there's a correction on the 
agenda itself. 

Okay. 

It says, page 2 of 3 on both pages. 

Okay. 

And that needs to be corrected . Should be page 3 of 3. 

How that happen? 

All right. So, on the minutes. Are there any corrections or 
additions? Any changes, or can we have a motion to approve 
the minutes as presented? 

So moved . 

Motion , that we approve. 

Okay. Okay. I think Mr. Green said approve and you 
seconded? 

Right. 

Okay. So, motion properly seconded that we approve the 
minutes with no corrections? 

You taking both months together? 

We just did January. 

Okay, all right. 

Just in case there might be corrections in February. Okay. All 
in -- any questions? Any discussion on this motion that has 
been seconded? All in favor of accepting the minutes of 
January 24th say aye. Okay. Opposed say no. The ayes 
have it. 
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3703 Affirmative : 
3704 Negative: 
3705 Absent: 
3706 

3707 

3708 Ms. Harris -
3709 

3710 

37 11 Mr. Bell -
37 12 

3713 Mr. Johnson -
37 14 

3715 Ms. Harris -
37 16 

37 17 

37 18 

37 19 

3720 

372 1 Affirmative: 
3722 Negative: 
3723 Absent: 
3724 

3725 

Bell , Green, Harris, Johnson, Reid 5 
0 
0 

So that motion is carried . Now we have the minutes from 
February 28th. What is the pleasure of the board? 

Motion to approve. 

Second . 

Okay been moved and property second that we approve the 
minutes with no corrections. Any questions? Discussion? All 
in favor of approving these minutes say aye. Nos? Are there 
nos? These minutes have been approved . 

Bell , Green , Harris, Johnson, Reid 5 
0 
0 

3726 Any more business before this .body this morning? 
3727 

3728 Mr. Blankinship - No, ma'am. 
3729 

3730 Ms. Harris - The meeting is adjourned. Thank you . 
373 1 

3732 

3733 

3734 

3735 

3736 Ms. Helen E. Harris, Chairman 
3737 

3738 

3739 

3740 

374 1 
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